














INDEX 


TO THE 


NINETEENTH. VOLUME FLORIDA REPORTS. 


ACCOUNTS AND ACCOUNTING. See Administrators and Erecutors, 
1-17; Evidence and Witnesses, 11; Guardian and Ward, 5, 6. 

ADMINISTRATORS AND EXECUTORS. See Zovidence and Wit- 
nesses, 17, 20; Garnishment ; Principal and Surety, 3; Wills, 1, 
2, 3. 

1, An executor in taking the office accepts not only all the trusts 
imposed by the will under which he acts, but also all the trusts 
in respect to the assets with which his immediate testator was 
charged. And an executor of a guardian is liable to a ward to 
account and pay over to him money due to the ward on arriving 
at majority which was in the hands of the guardian. Bloxham, 
Governor, vs. Hooker's Executors, 163, 

2. Such money due to the ward is not general assets of the deceased 
guardian for the payment of debts and for distribution. a. 


3. An executor of a guardian in possession of the estate is, like the 
guardian, a trustee of funds of the ward which was in the cus- 
tody of the guardian at the time of his death, and in a suit in 
behalf of the ward against the executor to recover the funds so 
held in trust, neither the statute of limitations nor the statute of 
non-claim can be pleaded in bar. Jd. 

4. Upon a sale of personal property of an estate it is the duty of 
the administrator to take a promissory note or bond with good 
security for the credit extended. He is not chargeable with the 
amount immediately when he acts in good faith and with ordi- 
nary care. He becomes liable at the expiration of the time of 
credit, and to discharge himself he must show that the money, 
if not received, was lost without any default or negligence on his 
part. The burden of proof is upon him to show, first, that he 
took good security, and second, that the subsequent loss was not 
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ADMINISTRATORS AND EXECUTORS—( Continued. ) 


attributable to his laches or neglect. Shepard's Heirs vs. Shep- 
ard’s Administrator, 300. 


5. The Judge of the County Court is not authorized by the statute 
to approve securities to obligations for sales of personal property 
by administrators. Taking good security is a personal duty of the 
administrator. The simple approval of the surety by the Judge 
of the County Court is not sufficient. The administrator must 
prove that the personal security taken was good. /d. 


6. Such notes when taken are not to be treated as investments. The 
administrator should be diligent in their collection, and if an in- 
vestment is then proper it must be of such character as the law 
sanctions. Id. 

7. An administrator receives a gold receipt from the decedent, 
This receipt is executed to the deceased in his lifetime by a per- 
son engaged in trade, with whom the gold is deposited for safe- 
keeping. The depositary after the qualification of the adminis- 
trator always denies his liability to the estate. The administra- 
tor delays suit for over two years, and sues at a time when a re- 
covery of a judgment in due course of law would not have resulted 
in realizing the money. The depositary died before the institu- 
tion of the suit, and up to the time of his death was considered 
solvent. Under these circumstances the administrator is liable 
for the debt. Jd. 


8. An administrator receives a note from the decedent. The maker 
thereof is a person engaged in trade. He was reputed solvent, 
paid the interest, and the administrator, had he insisted upon 
payment, could have realized the amount before his death. The 
administrator, after a delay of more than two years, and after 
the death of the maker, sues and the estate is found insolvent. 
The evidence shows that the purpose of the administrator was to 
hold the note until distribution, and to treat it as cash or an in- 
vestment. He isliable for the loss. It is the duty of an admin- 
istrator to collect the debts of an estate within a reasonable time 
after his qualification. He must act as a discreet business man 
would whose duty it was to collect and distribute the estate 
within the time required by law. He must call in such debts. 
He cannot treat them as investments upon personal security. Jd. 

9, An allowance for sums paid an auctioneer for the sale of personal 
property is proper ; so, also, is a bill for advertising time and 
place of sale. Jd. 


10. The administrator in deference to, and at the request of the heirs, 
has a partition of the lands of the estate by the County Court, 
each person entitled taking his share. The parties thus availing 
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11. 


12. 





18. 


14, 


15. 


16. 


18, 


themselves of and consenting to such proceedings are estopped 
from refusing to pay their share of all legitimate expenses in- 
curred thereby, or in connection therewith, and cannot set up a 
want of jurisdiction in the court, and thereby have the adminis- 
trator, who acted in deference to them, charged with the entire 
expense. /d. 


The administrator is entitled to a fair and just compensation for 
all services rendered in connection with the estate. When a per 
diem of from $2 to $2.50 is allowed for services in the absence of 
controlling and clear evidence, showing that it is too much, it 
should not be disturbed by the Circuit Court or by this court. Jd. 
An administrator is not entitled to commissions on the gross 
amount for which the personal property sold. He is entitled to 
commissions on the amount of money received at the sale, and on 
all sums of money thereafter realized from the credits extended. 
A commission of six per cent. on the money thus collected is a 
reasonable allowance. Jd. 

A like commission on money collected by the administrator from 
notes and accounts left by the deceased is a reasonable compen- 
sation for the service. Jd. 


The sum of 31,942.25 cash comes into the hands of the administra- 
tor from the deceased. He retains it on hand about two months 
and then disburses it. A commission of three per cent. and an 
allowance for per diem is a sufficient allowance for the service. 
It is not too much. Jd. 


Manner of accounting.—On all moneys received the interest at 
the annual balances is added to the principal. On notes or other 
securities lost by the neglect or laches of the administrator, only 
simple interest is charged except under special and peculiar cir- 
cumstances, showing something more than simple neglect. Jd, 
An administrator is entitled to compensation for services bona fide 
rendered in endeavoring to collect and in investigating the condi- 
tion of notes, the makers of which were reputed to be insolvent, 
Td. 


. An administrator is not to be debited as of course with costs and 


charges attending unsuccessful suits brought by him upon the 
paper belonging to the estate. If, under the circumstances, the 
litigation was just and proper, and apparently for the benefit of 
the estate, and brought dona fide, he is entitled to credits for costs 
and charges, and for services rendered in connection with the lit- 
igation. Id. 


Upon the institution of a suit against him, the administrator may 
relieve himself of liability for interest by paying the money into 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 


court, otherwise the legal rate of mterest on each class of debts 
existing at the commencement of the suit continues according to 
law. Id. 


19, To the extent that charges paid by the administrator to the Judge 


of the County Court are illegal, to that extent should the admin- 
istrator be charged therewith. Id. 


20. Costs cannot be recovered against an executor or administrator 


when the suit is brought within six months after the issuing of 
letters. Cooper, Executor, vs. Livingston, 684. 


. Ina suit against the executor of a will upona note made by dece- 


dent and endorsed to plaintiff before due, defendant having 
pleaded a want of consideration, it is shown that plaintiff admit- 
ted that the note was given for an invalid consideration, and that 
he knew it at the time he traded for it, and plaintiff does not ex- 
pressly deny making these admissions, he cannot recover upon 
the note without showing a valid consideration as between the 
maker and the payee, though the plaintiff paid a valuable consid- 
eration for the note. Jd. 


. In a suit against an executor upon a note of the decedent, a 


judgment that ‘the plaintiff have and recover from the defend- 
ant,”’ is not a proper judgment. The judgment should be that 
plaintiff recover against the defendant as executor of the last 
will, &c., of the testator to be made out of the goods, ete., of the 
estate of the deceased, and that he have execution thereof, and 
not against the defendant generally. Jd. 


. Administrators loan funds, assets of the estate they represent. 


In a suit by them in their representative capacity as administra- 
tors to recover the money the defendant cannot set off the value 
of his services rendered the estate at the request of the adminis- 
trators. Unless specially authorized by law the administrators 
can make no new contract binding the estate: The remedy of 
the party contracting with them is personal against them and the 
judgment in such a suit is to be satisfied de bonis propriis. 
IL’ Engle vs. L’ Engle & Hartridge, Administrators, 714. 

The administrator of an estate is under no obligation, legal or 
equitable, to a person who is neither a debtor to nor creditor, nor 
heir nor vendee of the intestate, and who is a stranger endeavor- 
ing to acquire title to land claimed by the administrator to be- 
long to the estate ; such claim of the stranger to the land being 
by virtue of a contract of sale with a third party having no title 
against the estate. Knox, Commissioner, vs. Spratt et al., 817. 
The institution of a suit, as to persons not parties claiming inde- 
pendent rights, is effective only as a lis pendens. Whatever may 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 

be the ultimate decree therein rendered, it is not binding upon 
independent and other rights asserted between persons not par- 
ties to the litigation. Quwere: Whether a.court of equity will, 
in a suit by the heir against the administrator, to which the 
creditor of the estate is no party, arrest proceedings in the 
County Court looking to a sale of lands of the estate to pay the 
alleged debt of the creditor, (which proceeding has progressed to 
a sale and report by a commissioner of a bid,) and transform the 
proceeding into one for the sale of land for distribution upon the 
ground that there is no debt,due the creditor. Jd, 

26. The relation of an attorney of the creditors of an estate is incom- 
patible and inconsistent with the relations of administrator of 
the same estate. His duty to the creditor, his client, is to en- 
force the creditor's claim. His duty to the heirs is to resist the 
claim if there is legal grounds for so doing. The occupying 
these inconsistent relations by the same person, however, is no 
ground of equity in behalf of a third party to whom neither the 
administrator nor the estate is under any obligation, legal or 
equitable. /d. 

AMENDMENTS. 
I. Of Pleadings and Proceedings. See Practice, (Law) 3. 


~ 


IL, Of Statutes. See Constitutional Law, 2, 3; Statutes, 7. 
APPEALS. See Arrest of Judgment, Attorney-at-Law, 3; Criminal 
Law, 1; Deerecs and Judgments, 2; Writ of Error. 

1. The provisions of the acts relating to appeals fuem judgments of 
Justices of the Peace, so far as they provide for a trial de novo in 
the Circuit Court, are in conflict with the Eighth Section of Ar- 
ticle 8 of the Constitution, and void. State er rel. vs. Baker, 19 ; 
State er rel. vs. Vann, 29. : 


co) 


. The jurisdiction of the Circuit Court in such cases is appellate / 

only. Jd, 

3. A trial de nove, or new trial, is the exercise of original jurisdic- 
tion ; and in cases at law, where the amount .in controversy 
does not exceed one hundred dollars, the Cireuit Courts have no 
such jurisdiction. Jd. 

4, Anappeal from the judgment of a Justice of the Peace has only the 
effect of a common law writ of error. /d. - 

5. Upon the hearing of a second appeal by parties plaintiff and de- 

fendant, matter not brought up by the first appeal, and which 

was not the subject of review upon that appeal, may, upon the 
second appeal, be assigned as error in a case where the judgment 
upon the first appeal was a general reversal of the judgment 

awarding a new trial. M. L. & B. Association vs. Price, 127. 


~ 
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APPEALS—( Continued.) 
6. Where there is an appeal by each party from an entire judgment 


and not from a judgment for different things separable in their 
nature and separated in the judgment of record, and the action 
of the court and referee is found to be correct as to the errors as- 


"signed upon the one appeal, but incorrect as to matters involved 


in the other, the judgment to be rendered here is one of general 
reversal awarding a new trial. /d. 


. When the Judge signing a bill of exceptions attests that a general 


exception was taken to the whole charge to the jury, and no spe- 
cific exception was taken to any paragraph, the court on appeal will 
not notice errors in the charge not specifically excepted to, unless 
the charge is erroneous as a whole. Parties should point out to 
the Judge the portions excepted to before the jury leave the box, 
Jenkins vs. Lykes & Barco, 148. 


. When a final decree of divorce is sustained upon appeal, an inter- 


locutory order made on filing the bill, restraining the defendant 
from interfering with or molesting the complainant and his family 
during the pendency of the suit, and in nowise affecting the de- 
eree, Which order is alleged to be irregular, will not be reviewed. 
If such order was irregularly made the final decree will not be re- 
versed for that reason. MeGill vs. Me Gill, 341. 


. Under the statutes regulating appeals in causes an appeal ‘taken 


within the time fixed by law in other cases,”’ and giving bond to 
pay the debt, damages or condemnation and costs, approved by 
the Judge er Clerk, does not operate as a supersedeas except to a 
decree where the amount of the ‘‘ debt, damages or condemna- 
tion’ is mentioned in the decree. In other cases the supersedeas 
must be allowed by the Judge of the Circuit Court or a Justice 
of the Appellate Court. Zd. 

Where an appeal is obtained and entered within thirty days before 
the first day of the next term of this court it is returnable to, 
and should be docketed on such day, in such next term, as will 
admit of twenty days’ notice of such appeal being given, and the 
transcript of the record of the decree must be filed on such day 
or the appeal may be dismissed as provided by section 4 of the 
act of February 10, 1832. Twenty days’ notice of appeal is the 
time required in such cases. When docketed the case stands on 
the calendar for hearing as other cases. Sections 3 and 4 of the 
act of February 10, 1832, regulating appeals to the Supreme 
Court. construed. Randall et al. vs. Jacksonville Street R. R. Co., 
409. ; 
On a motion for a rehearing in this case, the attention of the court 
for the first time being called to the fact that no final judgment 
is found in the record, such point not having been made in the 
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APPEALS—( Continued.) 


briefs upon which the cause was submitted, the writ of error 
must be dismissed. Savage vs. State, 561. 


Certain tax deeds copied by the clerk and annexed to the record 
in an ejectment suit tried before a referee, but which deeds are 
not identified by the referee in his record, or by a bill of excep- 
tions, as the papers offered in evidence and rejected, cannot be 
considered upon appeal; nor can the refusal of the referee to 
permit a witness to testify as to the location and identity of the 
land described in the tax deeds be reviewed, because the deeds 
are not in the record, and this court cannot determine that the 
testimony offered was necessary or proper. Petty vs. Mays et als., 
652. 

Both parties having proposed written instructions which were 
given by the court to the jury and no exception being taken, the 
acquiescence of parties is presumed, and alleged error in some 
portion of the charge cannot be insisted upon on appeal. Hul- 
ing vs. Florida Savings Bank, 695. 


= 
When a party at the trial of a cause, and before the jury has re- 
tired to consider of their verdict, presents to the Judge written 
instructions upon points of law which he desires should be given 
to the jury, and the questions of law are pertinent to the issue 
and arise out of the evidence given, it is the duty of the Judge 
to consider the instructions, and to give his ruling thereon in 
writing to the jury, and the neglect or refusal to consider or give 
his ruling thereon as required by law, duly excepted to, is error. 
Keitt vs. Spencer, 748. 


. While there is no bill of exceptions bringing up the testimony 


given on the trial yet, if it appears by the charge of the Judge 
in the record that certain evidence was before the court, it may 
appear therefrom that instructions to the jury prayed by a party 
upon points of law were pertinent to the issue and to the evi- 
dence, and that the party was entitled to the ruling of the court 
upon the questions presented. Jd. 


. In such case this court will not consider whether the instructions 


should have been given to the jury as prayed, but only whether 
the instructions being pertinent, the party has been denied a 
right secured by the statute. Jd. 


. An appeal will not be dismissed on the ground that a motion for 


a new trial was not made in due time, nor on the ground that a 
bill of exceptions was not signed within the time allowed by law. 
Stewart vs. Mathews, 752. 

The filing by a referee of his findings and decisions does not be- 
come operative for the purposes of execution or appeal until 
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APPEALS—( Continued.) 

after notice thereof to the parties. Such decision does not be- 
come a “‘final judgment ’’ until the expiration of ten days from 
the giving of notice, when no motion is made for a new trial, re. 
hearing, in arrest, &c.; and when such motion is made the judg- 
ment does not become final until the motion is denied, and the 
time for appealing begins to run from the filing of the decision 
in writing, denying the motion for a new trial. Chap. 3122, Act 
of 1879. Digest, page 858. /d. 

19. Where a cause is tried before a practicing attorney, as a referee, 
who has kept a complete record of the proceedings, including 
the testimony, his rulings, exceptions thereto duly attested, filed 
with the pleadings and papers in the case, the same will be con- 
sidered on appeal as a bill of exceptions. Stewart vs. Mathews, 
752. 

20. While the rule as to making up a transcript of the record requires 
the Clerk of the Circuit Court not to copy therein any paper as used 
in evidence upon the hearing unless so noted by the Judge, still, 
the paper, if so used, becomes tpso facto a part of the record, and 
whereupon certiorari such paper is returned to this court en- 
dorsed as used in evidence by the Judge, such endorsement being 
made subsequent to the hearing, the paper will be considered, 
A violation of such rule cannot result either in an affirmance or 
reversal of a decree if it appears that the paper was in fact used, 
The failure of the party offering the paper in evidence to obtain 
such action by the Judge may be visited by an infliction of costs, 
Curo vs. Pensacola City Company. 766. 

21. While the act requiring upon an appeal that a true copy of pro- 
ceedings of the Cireuit Court shail be filed with the Clerk of the 
Supreme Court by the first day of the succeeding term thereof, 
and that a failure to file the copy makes it the duty of the court, 
on motion of the adverse party. to dismiss the appeal unless 
good cause be shown for the omission, the court will determine 
upon the facts in each case, whether good cause is shown. Sinith 
vs. Curtés, 786. 

22. An appeal may be perfected by complainant or defendant in chan- 
cery, from a final decree without giving bond and security or 
paying the costs of the suit as required in suits at law. J. 

23. Unless the case presented by the record is one in which there is a 
plain and adequate remedy at law, or some jurisdictional defect, 
or extreme multifariousness is disclosed, it is the practice of this 
court where the decree is otherwise proper to disregard objec- 
tions of a technical character made here for the first time. Hence, 
a defendant to a bill of interpleader after unsuccessfully contest- 

ing the claim of a co-defendant and after decree to interplead be- 
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APPEALS—( Continued. ) 


tween themselves not objected to, will not be permitted to object 
here for the first time that the bill is brought by such co-defend- 
ant in the capacity of surviving partner of a firm against himself 
and another as administrators of the estate of his deceased part- 
ner. Sammis vs. L’ Engle et als., 800. 


24. Decree (as to title of land) reversed without prejudice to the 
right of complainant to assert or maintain any legal title she 
may have in any other suit or proceeding. Stewart vs, Stewart, 
846. 

25. This court, in passing upon questions raised by the assignment 
of errors, will be governed entirely by the return of the Clerk of 
the court below, in the record filed in compliance with the writ 
issued out of this court, and it will not consider other or different 
papers filed in the case, not belonging to such return. Jrvin ys. 
State, 872. 

APPEARANCE. See Deerees and Judgments, 5. 

APPELLATE PRACTICE. See Appeals ; Arrest of Judgment; At- 
torneys at Law, 3; Bill of Exceptions ; Criminal Law, 1, 2; De- 
crees and Judgments, 2; Fugitive from Justice; Rehearing ; 
Writ of Error. 

ARRAIGNMENT. See Criminal Law, 21. 

ARREST OF JUDGMENT. 


1. The omission of the signature of plaintiff's attorney to an 
amended declaration, his name already being of record, and de- 
fendant having pleaded, is no ground for arresting or revers- 
ing the judgment. J/uling vs. Florida Savings Bank, 695. 

2. After a full trial upon the merits and verdict upon the matters em- 
braced in the declaration and pleas, the mere absence of a simili- 
ter to a plea or replication is not ground of arrest of judgment or 
reversal, the similiter not having been insisted on by the oppos- 
ing party or required by the court. Jd. 

ASSAULT AND BATTERY. See Charge of Judge to Jury, 2; Dam- 

ages. 

ASSIGNMENT. See Vendor and Purchaser, 8. 

1. A debtor places a chose in action in the hands of his attorney, to 
whom he is indebted, with directions, not in writing, to collect and 
apply the proceeds, so far as necessary, to the payment of his 
debt. This isa particular assignment good in equity, and the 
assignee has an equitable right to enforce the debt at law in the 
name of the assignor. Such assignment places the chose in ac- 
tion beyond the control of the assignor, and is good against a 
subsequent assignment by him, or a subsequent attaching credi- 
tor. Sammis vs. L’ Engle et als., 800. 
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ASSIGNMENT—( Continued.) 
2. 


A., the purchaser of a tract of land, pays one-half of the pur- 
chase money and gives a mortgage to secure the balance to B., 
the vendor. B., the original vendor and mortgagee of A., sells 
and assigns the mortgage unconditionally to C. C. takes it inde. 
pendent of any verbal conditions attending the original sale by 
A. to B., so far as they were for the benefit of B. Sammis vs, 
Matthews, 811. 


A sale of a security for less than its face value will not be set 
aside because made reluctantly and when one is greatly in want 
of money, the sale not being unusual or oppressive, there being 
no fraudulent advantage, imposition, or illegal restraint or du- 
ress. Jd. 


ATTORNEY AT LAW. See Administrators and Hxecutors, 26: Bill 


of Interpleader. 


The proceeding to disbar an attorney is special, of a summary 


character, and as to methods of practice and pleading, is not 
controlled by the same rules in every respect that prevail in ordi- 
nary common law actions. One of the respects in which it thus 
differs is that a replication to the answer to the rule to show 
cause is unknown to such proceeding. Upon the coming in of 
such answer the motion of the movant is to make the rule abso- 
lute, and that of the respondent is to discharge the rule, and the in- 
troduction of testimony is proper without a replication. State 
ex rel., vs. Maxwell, 31. 


2. Where a respondent to such rule submits the case upon the filing 


of his answer by stating through his counsel that it was all that 
he. had to submit in the case, and the party representing the rule 
in submitting the case says to the Judge, that the evidence for 
the petitioner is mostly in the files of your court, that and some 
letters of respondent I will furnish, and all of the record evi- 
dence, and two letters from the relator to his wife, written by 
him to her in reference to the loss of the papers in adivorce suit, 
instituted by his wife against him, which papers were last traced 
to his possession, and the writing of which letter he did not de- 
ny, were furnished to the court by the petitioner, and the pro- 
ceeding to disbar was principally based upon judicial proceedings 
in which the relator was a party, and the records of which were 


to be found upon the files of the court, and the respondent in his 


answer to the rule to disbar admitted the acts principally charged 
against him, by making the records which contained them ex- 
hibits to his answer, the court properly treated as evidence such 
records. Jd. 


3. This court will not interfere with the action of the Circuit Court 


in the matter of summary proceedings to disbar an attorney upon 
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the ground that its conclusions as to the testimony are erroneous, 
unless a plain case of wrong and injustice is shown. The State 
ez rel. Wolfe vs. Kirk, 12 Fla., 278, referred to and approved. Jd, 


4. In this case the attorney had received from the files of the court 
the papers in a divorce suit instituted by his wife against him, 
and while he admitted their loss or destruction by a friend, he 

failed to account for them, even to the extent of giving the name 

of his friend. He, also, during the progress of the suit for di- 
voree, repeatedly accused the chancellor of being one of an al- 
leged combination against him to control his property, averring 
substantially that his wife did not institute the suit for di- 
vorce of her free will or desire, but was induced so to do by a 
combination of persons, one of whom he averred the chancellor 
was. The chancellor in his presence disavowed any such con- 
duct. The attorney offered no proof of his charge, but persisted 
init. Under such circumstances the court properly disbarred the 
attorney, such action being necessary to preserve its own respect 
and to enforce respect from, and proper conduct on the part of 
its officers. Jd. 

AUCTIONEERS. See Administrators and Executors, 9. 

BILL AND ANSWER. See Jnjunctions, 1. 


BILL OF EXCEPTIONS. See Appeals, 7, 12, 14, 15, 16, 19, 25; 
Criminal Law, 20. 


BILL OF INTERPLEADER. 


1. An attorney having money collected for a client in his hands, 
which money is claimed by two creditors of such client, his client 
disclaiming an interest in favor‘of himself, the attorney not be- 
ing so fully cognizant of the facts as to determine the right, may 
properly bring a bill seeking a decree against the creditors that 
they interplead and contest their respective claims between them- 
selves. Sammis vs. L’ Hngle et als,, 800. 


2. The practice upon answer and replication in an interpleading suit 
properly brought, is to decree the bill to be properly filed, to dis- 
miss the complainant with,his costs up to that time upon his 
placing the fund in the registry of the court, and to direct an 
action to be brought or an issue or a reference to ascertain and 
settle the rights of the defendant claimants to the fund as the 
case may require. In this case there was a reference which was 
proper. id. 

3. Across-bill setting up substantially the same facts as the answer, 
is inadmissible in an interpleader suit where the defendant can 
have all the affirmative relief he is entitled to without it under 
the decree of reference to ascertain his right. Jd. 
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BILL OF INTERPLEADER—( Continued.) 
4, 
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INDEX. 


Unless the case presented by the record is one in which there is a 
plaiu and adequate remedy at law, or some jurisdictional defect, 
or extreme multifariousness is disclosed, it is the practice of this 
court where the decree is otherwise proper to disregard objec- 
tions of a technical character made here for the first time, 
Hence, a defendant to a bill of interpleader after unsuccessfully 
contesting the claim of a co-defendant and after decree to inter- 
plead between themselves not objected to, will not be permitted 
to object here for the first time that the bill is brought by such 
co-defendant in the capacity of surviving partner of a firm 
against himself and another as administrators of the estate of his 
deceased partner. Jd. 


BILL OF REVIEW. See Practice (Equity), 4; Decrees and Judg- 


ments, Y. 


BILL OF EXCHANGE, See Charge of Judge to Jury, 4; Married Wo- 


men, 2, 5. 
A bill of exchange drawn in Florida, payable in Georgia, the 
drawer being a resident of Florida, the drawee a resident of Geor- 
gia, and the payment to be made in Georgia, is a foreign bill. 
Joseph vs. Salomon, 623. 


. The general rule is, that where a notice of the non-acceptance or 


non-payment of a foreign bill of exchange is to be proved, a pro- 
test is indispensable, and the proof cannot be supplied in any 
other way. dd. 


. **‘Although the drawer has no funds in the hands of the drawee, 


yet, if he has a right to expect to have funds in the hands of the 
drawee to meet the bill, or if he has a right to expect the bill to 
be accepted by the drawee in consequence of an agreement or ar- 
rangement with him, or if upon taking up the bill he would be 
entitled to sue the drawee, or any other party to the bill, then in 
every such case he is entitled to strict notice of the dishonor.” 
9 Fla., 519. ZZ. 

A waiver of protest upon a note may be made by the endorser not 
only at the time he endorses the note, but at any time before ma- 
turity or on the day of maturity. Robinson vs. Barnett, 670. 


. When such waiver of protest is made after the execution of the 


note, or upon the day of maturity, no new consideration is neces- 
sary to support it. Jd. 


. “*Conjuring*’ a sick man to cure him of his illness is not a valid 


consideration for a promissory note. Cooper, Executor, vs. Liv- 
ingston, 684. 

In a suit against the executor of a will upona note made by dece- 
dent and endorsed to plaintiff before due, defendant having 
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BILL OF EXCHANGE—( Continued.) 


pleaded a want of consideration, it is shown that plaintiff admit- 
ted that the note was given for an invalid consideration, and that 
he knew it at the time he traded for it, and plaintiff does not ex- 
pressly deny making these admissions, he cannot recover upon 
the note without showing a valid consideration as between the 
maker and the payee, though the plaintiff paid a valuable consid- 
eration for the note. Jd. 


BILLS QUIA TIMET. See Practice ( Hquity), 6. 
BONA FIDE PURCHASER. See Lands, 8, 9, 10, 11. 
BOUNDARIES. See Evidence and Witnesses, 4. 


1. The survey of the boundary line as located and marked by Orr 


and Whitner under the authority of the States of Georgia and 
Florida, having been adopted by the Legislatures of the two 
States on the 8th of February, 1861, as the true boundary line, 
and the same having been substantially ratified by Congress in 
1872, that line is regarded as the settled boundary between the 
two States from the junction of the Flint and Chattahoochee riv- 
ers to Ellicott’s Mound onthe St. Mary’s river. Groover vs. Cof- 
See, 61. 

The State of Georgia, long prior and subsequent to the year 1842, 
was in actual possession, exercising its jurisdiction and sove- 
reignty, of the territory south of the boundary line as now settled 
and north of a line called the ‘‘ Watson line,’’ and in that year 
granted a quantity of land bounded by the Watson line; the 
grantee entered into actual possession under the grant, and he 
and his grantees have been in the actual occupation and have 
cultivated the land from that date up to a recent period, when 
they were dispossessed by one claiming title under a patent issued 
by the United States Land office to the State of Florida and a 
deed from the Trustees of the Internal Improvement Fund. 
The boundary line between Georgia and Florida had been in 
doubt and in dispute between these States since 1842, until it 
was settled by agreement in 1861 between the two States and the 
sanction of Congress in 1872, and located north of the Watson 
line ; Held: (a.) That ‘‘ grants by a government de facto of parts 
of a disputed territory in its possession ’’ are valid, and the rights 
to property so acquired ‘‘ are respected and sacred.’’ (d.) That 
upon this principle of the law of nations the grant by the State 
of Georgia conferred a right to the property conveyed to the 
grantee. (c.) That a subsequent patent issued to a third person 
by the United States covering the same land does not divest the 
purchaser from the State of Georgia or his grantees of the title 
and right of possession claimed under the Georgia grant. /d. 
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BOUNDARIES—( Continued.) 

3. Where the courses and distances in a deed do not cover the quan- 
tity of land called for, and are therefore uncertain as boundaries, 
and there are other boundaries given in the deed by adjoining 
tracts, which are ascertained and sufficiently established, the 
lines will be extended to them where such a course is consistent 
with the manifest intention of the parties. Hogans vs. Carruth, 
84. 

CASES EXPLAINED AND OVERRULED. See Equity and Equit- 
able Jurisdiction, 6; Practice (Equity), 2. 

CERTIORARI. See Appeals, 20. 

CHANGE OF VENUE. See Criminal Law, 15, 16; Venue. 

CHARGE OF JUDGE TO JURY. See Appeals, 7, 13. 


1. It will not do to elimimate from the charge of the court to a jury 
a sentence connected with a paragraph upon the same question 
and except to that particular sentence; the whole paragraph 
must be taken together and stand or fall by itself. Smith vs. 
Bagwell, 117. 


2. The court charged the jury that *‘ words trom one person to an- 
other will not justify an assault and battery’’: Held sufficient, 
that it was not incumbent upon the court to use the word 
‘merely ’’ or *‘ only’ after ** words’ in the charge to make its 
language intelligible to the jury: that the use of either of these 
words would not have strengthened or modified the charge, or 
given any new or other light tothe jury. Jd. 

3. Instructions given by the court to a jury must be construed in 
connection with the evidence given on the trial. Robinson vs. 
Barnett, 670. 

4. The plaintiff sued the defendant as endorser on a promissory 
note. The defendant claimed that the endorsement was a 
forgery ; that he wrote the words *‘ protest waived ”’ over such 
endorsement on the day the note matured only for the purpose 
of saving the trouble and expense of protest. The evidence was 
conflicting as to the knowledge of the plaintiff of the fact that 
defendant claimed the signature a forgery at the time those words 
were written, and that such knowledge only came to him six 
weeks or more after the maturity of the note, when he brought 
his action. The court instructed the jury that if the plaintiff was 
misled to his injury or loss by such act of the defendant in writ- 
ing the words “ protest waived’? over what purported to be 
his signature, and wag induced to sleep on his rights, and not to 
take measures to secure or enforce payment of the note, the de- 
fendant was estopped : Held, That such charge was not error. 
Ia. ° 
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CHARGE OF JUDGE TO JURY—( Continued.) 


5. Courts are not called upon to instruct juries upon a hypothesis 


that does not exist in the case. They may decline to charge 
upon any point of law not based upon the evidence or warranted 
by it. Id. 


. It is not necessary for a court, even at the request of counsel, to 


repeat propositious of law which he has already given in his 
charge to the jury. Jd. 


. When a party at the trial of a cause, and before the jury has re- 


tired to consider of their verdict, presents to the Judge written 
instructions upon points of law which he desires should be given 
to the jury, and the questions of law are pertinent to the issue 
and arise out of the evidence given, it is the duty of the Judge 
to consider the instructions, and to give his ruling thereon in 
writing to the jury, and the neglect or refusal to consider or give 
his ruling thereon as required by law, duly excepted to, is error. 
Keitt vs. Spencer, 748. 


. While there is no bill of exceptions bringing up the testimony 


given on the trial yet, if it appears by the charge of the Judge in 
the record that certain evidence was before the court it.may ap- 
pear therefrom that instructions to the jury prayed by a party 
upon points of law were pertinent to the issue and.to the evi- 
dence, and that the party was entitled to the ruling of the court 
upon the questions presented. i. 


. In such ease this court will not consider whether the instructions 


should have been given to the Jury as prayed, but only whether 
the instructions being pertinent, the party has been denied a 
a right secured by the statute. _ 1d. 

Bryan and Bass were indicted as principals in a murder, Counsel 
for Bryan asked the court to charge the Jury, that if Bass in- 
flicted the mortal wound Bryan should be acquitted : Held, That 
under the circumstances of the case such refusal so to charge 
was not error. Bryan vs. State, 864. 

In charging the jury in a trial for murder, the court instructed 
them that if under certain circumstances detailed, ‘‘ the accused, 
being armed with a concealed pistol, walked up to the deceased and 
intended to kill him, did then and there kill him by shooting him 
with the pistol aforesaid, then it is your duty to find the accused 
guilty of murder in the first degree,” ete. Held, to be in aecord- 
ance with the law, and no error. Jrvin vs. State, 872. 


. Exceptions should be taken to the particular portions of the 


charge of the court deemed erroneous, in order to make them 
available on coming into this court, and instructions asked for 
should be written out, and presented to the court as provided by 
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CHARGE OF JUDGE TO JURY—( Continued.) 


law. No exception to the charge can be first taken in this court 
on writ of error. Id. 


The court is not obliged to instruct the jury upon all principles 
of law that counsel may think proper to ask, or to go outside of 
the case as made, and charge upon questions of law foreign 
thereto. They may properly refuse to charge upon any such 
questions as are not applicable to the facts in evidence. /d. 


CITIES AND TOWNS. See Municipal Corporations. 

CLERK CIRCUIT COURT. See Deeds, 5. 

CLOUD ON TITLE. See Zquity and Equitable Jurisdiction, 3, 4, 5, 6. 
COMMERCE AND NAVIGATION. See Riparian Rights, 3, 4, 5. 
COMMISSIONER OF LANDS AND IMMIGRATION. See Hvidence 


and Witnesses, 7, 8. 


CONSIDERATION. See Assignment, 3; Bills of Exchange, 6,7; Con- 


tracts, 1. 


CONSTITUTIONAL LAW. See Appeals, 1, 2, 3, 4; County Site, 1, 


5; Homestead Exemption ; Married Women, 1: Municipal Cor- 
porations, 5; Statutes, 7. 


The provisions of the acts relating to appeals from judgments of 
Justices of the Peace, so far as they provide for a trial de novo in 
the Cireuit Court, are in conflict with the Eighth Section of Ar- 
ticle 8, of the Constitution, and void. State ex rel. vs. Baker, 19; 
State ex rel. vs. Vann, 29. 


. The 18th Section of the Internal Improvement Law granting im- 


munity from taxation to the roads embraced in the internal im- 
provement system of this State was not in conflict with the Con- 
stitution in force at the time of the passage of the Internal Im- 
provement Law. Louwisville ond Nashville Railroad Co. vs. 
Palmes, 231. 


. The limitation upon the power of the Legislature embraced in 


Section 2, Article 13, of the Constitution of 1839, prohibiting the 
amendment of any act of incorporation, unless after three 
months’ public notice given of intended application therefor, did 
not control the Legislature in discharging its duty in the matter 
of legislation concerning roads belonging to the constitutional sys- 
tem of internal improvements, which it was the duty of the Leg- 
islature to create and encourage under Section 2, Article 11, of 
the Constitution. 4. 

The act approved February 2, 1869, (Ch. 1700,) repealing the 
fourth, tifth, sixth and seventh sections of an act to provide for the 
publication of the laws and of official and legal advertisements, 
approved July 31, 1868, and reviving laws in force prior to the 
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CONSTITUTIONAL LAW—( Continued.) 


passage of the last named act, is constitutional. State ex rel. vs. 
Commissioners of Sumter County, 518. 

5. The act of March 3, 1883, relating to granting licenses for the 
sale of intoxicating liquors, so far as it requires that an applicant 
for a license shall produce to the Board of County Commissioners 
an application signed by a majority of the registered voters in 
the election district in which he desires the privilege to sell, and 
otherwise comply with the terms prescribed, is a valid act, not 
repugnant to the Constitution of this State or of the United 
States. State ex rel. vs. Brown, 568. 

6. The fifth and sixth sections of the act, which seek to invest the 
Board of County Commissioners with judicial power to hear, 
try and determine a complaint against the holder of a license, 
and to impose a penalty by revoking the license, are void, as they 
create a court not authorized by the Constitution. /d. 


~2 


. An act may be void in part without affecting other parts of it, if 
that which remains is capable of being executed in accordance 
with the purposes of the Legislature wholly independent of that 
which is rejected. Jd. 


8. Under the eighth section of the Declaration of Rights in our 
Constitution cases of ‘‘ petit lareeny’’ or small larceny may be 
tried under regulations made by the Legislature without present- 
ment or indictment by a grand jury, and the Legislature may de- 
termine what value of property stolen shall constitute the offence 
so triable. Hxz-parte Sim Bell, 608. 


9. The Constitution, in using the term *‘ petit larceny,’’ does not 
establish the value of property stolen at ‘‘ twelve pence,’’ as con- 
trolling the degree of the offence according to the common law. /d. 

CONTRACTS. See Assignment, 2, 3; Bills of Exchange, 5, 6, 7; 
Charge of Judge to Jury, 4; Lands, 1, 2, 3,5, 7; Life Insur- 
ance, 4, 5, 6. 

1. Capacity to contract attends the possession of ordinary intelli- 
gence, and where the consideration is not shown to be inadequate, 
the fact that a mutual confidence in business relations, and a gen- 
eral friendship justified by past relations of the parties existed at 
the time of the contract, is not a ground upon which to set it 
aside. Smith vs. Curtis, 786. 

CORPORATIONS. See Constitutional Law, 3; Municipal Corpora- 
tions, Principal and Surety, 1. 

1. An original incorporator in the Florida Southern Railway Com- 
pany, first known as The Gainesville, Ocala and Charlotte Har- 
bor Railroad Company, was not as such independent of a con- 
tract with the Directors of the company, entitled under the char- 
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CORPORATIONS—( Continued.) 


ter of the corporation, or the common law controlling the sub. 
ject, to a proportion of the stock, to be determined by the num- 
ber of original incorporators named in the articles of incorpora- 
tion. Brown vs. Fla. So. Railway Co., 472. 


. A grant of land by the State of Florida to a corporation having 


power to make contracts for the purpose of accomplishing corpo- 
rate purposes is not a grant to the original incorporators signing 
the articles authorized by the general law of this State in the 
proportion in which they have subscribed for stock, nor does it 
authorize a division or an allotment of the land to the original in- 
corporators. /d. 

Stock is originally acquired in a corporation by a subscription 
therefor. This subscription is a contract defined and regulated 
by the organic law of the corporation. An incorporator is not 
entitled to stock as a mere gratuity. He can only acquire it by 
purchase or by subscription therefor, by which he contracts to 
pay calls and assumes the other liability to creditors and the com- 
pany which such relation imposes. Jd. 


COSTS. See Administrators and Executors, 20; Guardian and Ward, 


7; Receiver, 2. 


COUNTIES. See County Site. Decrees and Judgments. 1; County Com- 


missioners. 


COUNTY COMMISSIONERS. See Decrees and Judgments, 1; Stat- 


wites, 5. 


COUNTY SITE. 
1. The actof the Legislature, approved August 3, 1868, Chap. 1688, lo- 


cating the county site of Sumter county at Leesburg, is a valid act. 
It is not inhibited by the 17th Section of Article 4 of the Constitu- 
tion, nor does the 18th Section of that Article prohibit the Leg- 
islature from determining whether a general law can be made 
applicable in the location of a county site. Such legislative de- 
termination is final, except in the cases specially enumerated in 
Section 17. State ex rel. vs. Commissioners Sumter County, 518. 


An order made in a suit in equity directing the removal of county 
officers and records to a place designated therein as the county 
site, is not a bar to a proceeding by mandamus to determine the 

legal location of such county site. Jd. 


3. At the time of ordering and holding an election in Sumter county 


in 1869 to choose a county site, there was no law in force requir- 
ing publication of notice of the election in a newspaper. Notice 
given by posting written notices of the time and purposes of the 
election in various public places in the county, so that the voters 
could have an opportunity to know thereof, is deemed sufficient 
public notice. Jd. 
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COUNTY SITE—( Continued.) 
4. An order made at chambers, upon bill in equity, requiring 


the county officers to remove the records of the county from 
Sumterville to Leesburg, in Sumter county, mentioning Leesburg 
as the county site, no notice of application for such order or op- 
portunity to be heard in the matter having been given to the par- 
ties affected, is not a final determination of rights, and does not 
adjudicate upon the proper location of the county site. Id. 


5. The act of January 28, 1869, (Chap. 1695,) providing that the 


county site of a county may be located by a vote of a majority 
of legal voters voting upon the question, is a valid act, not in 
conflict with Section 16, Article 16, of the Constitution. The 
latter provision applies to elections for choosing officers, and 
does not include ‘‘elections’’ held to ascertain the wishes of the 
people in locating county seats. Jd. 


COURTS. See Jurisdiction. 
COVENANTS. See Vendor and Purchaser, 6. 
CRIMINAL LAW. See Constitutional Law, 8, 9. 


i. 





An Appellate Court will refuse to hear a criminal case on a writ 
of error where the Plaintiff in Error has escaped and is not 
within the control of the court below, either actually, by being 
in custody, or constructively, by being out on bail. Woodson vs. 
State, 549. 


. On amotion, where it appeared to the court that the Plaintiff in 


Error had broken jail and escaped from custody, leaving his 
cause pending in court : Ordered, That the writ of error be dis- 
missed at the next term of the court, unless it is made to appear 
to the court on or before that time that the Plaintiff in Error is 
in the custody of the proper officer of the law. Jd 


. In the trial on an indictment for perjury to secure a conviction 


it is not sufficient to prove that the defendant, at different times, 
testified to two opposite things irreconcilable with each other. 
There must be testimony outside of his own contradictory state- 
ments as to which of such statements is false. Freeman vs. 
State, 552. 


. Courts cannot take cognizance of the ordinances of an incorpor- 


ated town. They are subjects of proof. In an indictment for 
perjury, assigned upon testimony given in a Mayor’s Court on 
the trial for a violation of a municipal ordinance, the indictment 
should so charge it, and the evidence should prove it. Jd. 


. The defendant on trial in a criminal proceeding has a right to be 


heard in making a statement under oath, of his or her defence, 
under Chapter 1816, Laws of 1870, at any time before the case is 
submitted to the jury. Higginbotham vs. State, 557. 
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CRIMINAL LAW—( Continued.) 


6. If a law creating a criminal offence is repealed, such repealing 
law containing no saving clause preventing the operation of the 
repeal as to causes then pending, or continuing the repealed law in 
force as to pending prosecutions, or violations of the then exist- 
ing law, after the repealing law takes effect no further proceed- 
ings can be taken under the law so repealed to enforce the pun- 
ishment. Jd. 

7. This rule applies to proceedings upon appeal in the Appellate 
Court, as well as to the court having original jurisdiction of the 
offence, and as well when the repeal of the law took effect after the 
removal of the cause to the Appellate Court, as before. i. 


8. The act of 1832 adopting the common law of England in relation to 
crimes and misdemeanors, except so far as the’ same related to 
the modes and degrees of punishment, does not adopt but abro- 
gates the common law distinction of grand and petit larceny, be- 
cause such distinction depended upon the degrees of punish- 
ment to be inflicted, the degrees being controlled by the valueof 
property stolen. zxr-parte Sim Bell, 608. 

9. By the same act all thefts were denominated larcenies, and no de- 
grees of the crime were recognized. (/d. 

10. Bryan and Bass were indicted as principals in a murder. Coun- 
sel for Bryan asked the court to charge the jury, that if Bass in- 
flicted the mortal wound Bryan should be acquitted : Held, That 
under the circumstances of the case such refusal so to charge 
was noterror. Bryan vs. State, 864. 


INDEX. 

















































11. It is always necessary to prove the venue as laid in the indict- 
ment, but if the evidence raises a violent presumption that the of- 
fence for which the prisoner is indicted was committed in the 
county alleged, it is sufficient. /d. 

12. On the trial of an indictment for murder, charging the killing to 
have been effected by shooting in the left breast, the evidence 
showing that there were three bullet wounds, one in the left 
breast, one in the back, the other in the head, each one necessa- 
rily mortal, all given by the accused at the same time, and under 
the same circumstances, but showing that death ensued instan- 
taneously from the wound in the head: Held, Not such a vari- 
ance as would amount to error. Jd. 

13. The proof must show that the killing was effected by the accused 
in the manner charged in the indictment, but where there is no 
possibility of his having been misled, or in any way embarrassed 
in his defence by the variance, it will be disregarded. Jd. 

14. Ona motion for a change of venue, it is not sufficient for the 

party making such application tu swear ‘‘that he does not be- 
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CRIMINAL LAW—( Continued.) 


lieve that be can obtain a fair and impartial trial” in the county 


in which the indictment was obtained. He must fully state the — 


facts upon which he founds such belief. Jrvin vs. State, 872. 


A motion to change the venue isalways addressed to the sound dis- 
cretion of the court, and this court will not interfere unless it 
can find in record some good reason for believing that there was 
not an exercise of such sound discretion on the part of the court 
below in refusing the motion for such change. /. 

Counsel for prisoner entered a motion for a change of venue, but 
failed to call the attention of the court to it. The cause was 
continued on his motion. The next term when the cause was 
reached for trial, the counsel for prisoner proceeded to such trial 
without taking any notice of his motion for change of venue, or 
calling the attention of the court to such motion : Held, That 
the motion for change of venue must be considered as having 
been abandoned, and that there was no error upon the part of 
the court. Jd. 

The court is not obliged to instruct the jury upon all principles of 
law that counsel may think proper to ask, or to go outside of the 
case as made, and charge upon questions of law foreign thereto. 
They may properly refuse to charge upon any such questions as 
are not applicable to the facts in evidence. Jd. 


. Affidavits in support of a motion for a new trial charging that a 


juror, before the empanelling of the jury, had formed and ex- 
pressed an opinion that the prisoner was guilty, and at the same 
time had said he would hang him if he was on the jury, should oe 
unequivocally allege that the prisoner and his counsel were igno- 
rant of the fact as stated at the‘'time of the empanelling of such 
jury. dd. 


. In charging the jury in a trial for murder, the court instructed 


them that if under certain circumstances detailed, *‘ the accused, 
being armed with a concealed pistol, walked up to the deceased 
and intended to kill him, did then and there kill him by shooting 
him with the pistol aforesaid, then it is your duty to find the ac- 
cused guilty of murder in the first degree,’’ ete. Held to be in 
accordance with the law, and no error. Jd. 

Exceptions should be taken to the particular portions of the charge 
of the court deemed erroneous, in order to make them available 
on coming into this court, and instructions asked for should be - 
written out, and presented to the court as provided by law. No 
exception to the charge can be first taken in this court on writ of 
error. Jd, 

Where the record shows that the prisoner was duly arraigned, 
was present at the trial and at the-sentence, and no interval ap- 
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CRIMINAL LAW—( Continued.) 


pears between the commencement of the trial, the verdict and 
the judgment, the presumption is that he was in court during 
het whole time. Jd. 


CROSS BILL. See Bill of Interpleader. 
DAMAGES. See Charge of Judge to Jury, 2; Forcible Entry and Un. 


lawful Detainer, 7; Land, 4; Municipal Corporations ; Practice 

(Law), 2, 3; Trespass, 1, 2, 3. 
Compensatory damages are defined as such as arise from actual 
and indirect pecuniary loss, mental suffering, value of time, 
actual expenses and bodily pain and suffering. Exemplary, vin- 
dictive or punitory damages are such as blend together the inter- 
ests of society and of the aggrieved individual, and are not only a 
recompense to the sufferer but also a punishment to the offender 
and an example to the community. Smith vs. Bagwell, 117. 


. An award of punitive or exemplary damages in an action fora 


wrong, also punishable as a criminal offence, is not in violation 
of that portion of the eighth provision of the Declaration of 
Rights, which provides that ‘‘no person shall be subject to be 
twice put in jeopardy for the same offence.”’ Jd. 

In actions of trespass for assault and battery a jury may inflict 
what are called exemplary, punitive or vindictive damages upon 
a defendant, having in view the enormity of his offence as well 
as a measure of compensation to the plaintiff. Jd. 


DECREES AND JUDGMENTS. See Appeals, 11, 24; Guardian and 


Ward, 6; Husband and Wife, 5; Practice (Law),4; Rehearing. 
A judgment against a county, recovered upon county warrants, 
establishes the liability of the county, and that the indebtedness 
was created for county purposes. It is, therefore, the duty of 
the County Commissioners to provide for the payment of the 
judgment by levying a tax upon the taxable property of the 
county ; and it appearing by the return of the County Commis- 
sioners to an alternative writ of mandamus, that they are author- 
ized to raise by tax for county purposes a sum sufficient to pay 
the judgment, a peremptory writ is awarded directing them to do 
so. State ex rel. va. Commissioners of Jackson county, 17. 


2. The opening of a default for want of a plea is within the sound 


discretion of the court, and this court will not interfere unless 
there has been a gross abuse of that discretion. It must appear 
that the ends of justice require that the defendant be permitted 
to plead to warrant the reversal of an order refusing to open a 
default. A purely discretionary order will not be reversed. 
Russ vs. Gilbert et ux., 54. 


Where pleas had been prepared and left with a party to be 
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DECREES AND JUDGMENTS—( Continued.) 


sworn to and filed, and the party forgot to file them in time to 
prevent a default, and on an application to open the default no 
sworn plea to the merits was tendered, no affidavit of facts show- 
ing a substantial defence upon the merits, and no proof that the 
party had stated or exhibited to his attorney all the facts of his 
case upon which counsel advised him that he had a substantial 
defence upon the merits were read upon the motion, such appli- 
cation is addressed merely to the favor of the court, and not as 
a matter of right in furtherance of justice. Id. 

When a defendant makes default by failing to plead, he confesses 
the cause of action and right of recovery, but he may, upon in- 
quest, contest the amount of damages. In such case all the 
plaintiff is required to prove, or the defendant is permitted to 
controvert, is the amount of damages. Jd. 


. Section 22 of the act of 1828, (McClellan’s Dig., 822, §37,) pro- 


viding that the appearance of a defendant by attorney will pre- 
vent a default for not pleading, is repealed by the second and 
sixth sections of the Practice act of 1873, Chapter 1938. Id. 


. A default for not pleading may be entered on the ‘‘ Fourth of 


July,’’ if that be a rule day. Id. 


. While in rendering a decree against a principal and sureties for 


the payment of money found to be due on an obligation, the de- 
cree should be so framed as to direct its enforcement against the 
sureties only in the event that the money cannot be made out of 
the principal, yet where it is clearly established that the princi- 
pal was utterly insolvent, and he having died, there are no assets 
in the hands of his representative, it is not error if the decree 
omit such direction. May and Pasco vs. May, 373. 


. In a case of this character, a decree for the payment of money 


substantially in the form of a judgment at law is appropriate. /d. 


. The validity and sufficiency of a mortgage, and the capacity of 


the parties executing it (being adults), are established by the de- 
cree of foreclosure, and such decree is conclusive against the par- 
ties unless reversed on appeal, and cannot be set aside or an- 
nulled by bill or review except upon newly discovered evidence. 
Mattair et al. vs. Card, 455. . 
The due execution of a mortgage of a homestead is established 
by a decree subjecting the property to sale to pay the mortgage 
upon bill to foreclose it. Jd. 

A judgment or decree unreversed is conclusive upon parties and 
estops them from setting up in a new suit brought to annul or set 
it aside, any matter of defence of which the parties could have 
availed themselves in the original proceeding, the evidence of 
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DECREES AND JUDGMENTS—( Continued.) 


the facts constituting the defence having been known to the par- 
ties in due time. Jd. 


When a court of equity, having jurisdiction of parties and of the 
subject-matter in a suit to foreclose a mortgage, directs by its 
decree that the master make sale of the property, and on such 
sale to execute and deliver a deed to the purchaser, and that 
upon the delivery of the conveyance the purchaser be let into the 
possession of the premises, the record of the decree and the deed 
constitute evidence of title in the purchaser in an action of eject- 
ment against a third person not a party to the foreclosure suit. 
Petty vs. Mays et als., 652. 

The master’s deed in such case is evidence without showing a 
confirmation of the master’s report of sale. Jd. 


Under Section 4, Chapter 151, Laws, authorizing a judgment de- 
claring an assessment not lawfully made, the judgment to be en- 
tered isan unqualified judgment ; and where a part of the assess- 
ment is illegal and a part legal, the general judgment is that the 
assessment is not lawfully made. It cannot be that a part is law- 
ful and a part is illegal. Basnett vs. City of Jacksonville, 664. 


In a suit against an executor upon a note of the decedent, a judg- 
ment that ‘the plaintiff have and recover from the defendant,” 
is not a proper judgment. The judgment should be that plain- 
tiff recover against the defendant as executor of the last will, &c., 
of the testator to be made out of the goods, etc., of the estate 
of the deceased, and that he have execution thereof, and not 
against the defendant generally. Cooper, Hreeutor, vs. Living- 
ston, 684, 


Where a demurrer to a plea heard in vacation is sustained, and 
there is no proper application to withdraw the demurrer or to 
amend or plead further, the proper judgment to be rendered is a 
final judgment against the defendant. The Judge under the rule 
and statute should so order, and where the action is upon a con- 
tract in which the clerk can assess the damages, a formal final 
judgment, sustaining the demurrer, and for the damages as- 
sessed should be entered upon the hearing upon the demurrer 
without waiting for a rule day. A judgment entered by the 
clerk at a subsequent day for default in. pleading is unauthorized, 
as there is no default, the defendant having pleaded and his plea 
having been pronounced insufficient in law. JL’ Hngle vs. L’ Hn- 
gle & Hartridge, Administrators, 714. 


. There can be no default against infant defendants. Gibbons’ Hr- 


ecutor vs. McDermott, 852. 
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DEEDS. See Boundaries, 2,3; Decrees and Judgments, 12, 18; Hject- 


=-t 


ment, 4,5; Hquity and Hquitable Jurisdiction, 1; Hjectment, 4, 
5; Evidence and Witnesses, 1, 2, 4, 5, 6. 


. If, as to an ancient deed coming from the possession of the heirs 


of the grantee, it appears that the names of one or more of the 
grantors, who could not write, is in the hand-writing of a person 
then present, and not a party to the deed or in interest, in the 
absence of evidence of fraud, the presumption is that the signa- 
tures were made in the presence of the parties by virtue of an 
oral direction from them, in which event the signatures are those 
of the parties as principals. Hogans vs. Carruth, 84. 


. Proof of the hand-writing of witnesses to an ancient deed, they 


being dead, the deed coming from the heirs of the grantee, and 
having been spread upon the county records in regular order and 
in due form, is sufficient proof of execution and delivery. Jd. 


. Under our statute the attestation of a deed in the words “‘ bar- 


gained, sold, transferred and acknowledged in presence of us,” 
where the testificandum clause is ‘“‘in witness whereof the said 
parties of the first part have hereunto set their hands and seals, 
the day and year first above written,’’ other facts showing deliv- 
ery being established, is sufficient. d, 


. A deed of conveyance of land is good between parties though not 


proved or acknowledged for record, and though neither party is 
in possession. Stewart vs. Mathews, 752. 


. A deputy clerk signing a tax deed A. B., Clerk by C. D., deputy, 


cannot properly sign as an attesting witness to the execution of 
the deed. He simply witnesses his own signature to the deed. 
Ia. 


. A deed purporting to convey land, executed by a daughter of a 


former owner now deceased and intestate, is effectual to convey 
her interest as an heir at law, though the estate of the deceased 
has not been administered. The title passes subject to valid 
claims of creditors. d. 


. A conveyance of the ‘‘south one-fourth of the southeast quar- 


ter’’ of a section is not void for uncertainty of description. Jd. 


. A conveyance by an executor under a power of sale contained in a 


will, to a purchaser for a valuable consideration, is good against 
a former grantee whose deed was not recorded and who was not 
in possession, the purchaser having no actual or constructive no- 
tice of the former deed or of any claim of right under it. Stew- 
art vs. Mathews, 752. 


. The presumption is that the grantee in a deed or other convey- 


ance of property had the capacity to acquire property, and where 
a defendant alleges in his answer as matter of defense that such 
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11. 


12. 


13. 


14. 


DEEDS—( Continued. ) 


capacity was wanting, the burden of proof is upon him to show 
it. Caro vs. Pensacola City Company, 766. 


A deed signed by the grantor and attested by two witnesses, and 
delivered to the grantee (a married woman) or to her husband, 
is good as between the parties, though the acknowledgment taken 
by a Justice of the Peace out of his own county may be invalid. 
Stewart vs. Stewart, 846. 


Parol evidence that one party ‘‘ conveyed the land’’ to another, 
in a suit in equity involving the question of title, is not sufficient 
to prove a conveyance in fee. It is only when the deed is lost or 
destroyed, or is withheld by the other party to the suit, that pa- 
rol evidence is admissible to prove the due execution and the con- 
tents of the instrument. Jd. 


Parol proof of a deed of conveyance, when admissible, must 
clearly show the due execution of the deed and so much of its 
contents as will enable the court to determine the character of 
the instrument, the identity of the property, and the quantity 
and quality of the estate conveyed. Id. 


Where the deed of a married woman, whereby she seeks to con- 
vey her separate property, contains the name of herself only as 
the grantee, and her husband is not named in the body of the 
deed, but signs the deed with her, and both duly acknowledge its 
execution, this is a sufficient assent and joining with her under 
the statute to convey the property of the wife. rans et al. vs. 
Summerlin, 858. 


The acknowledgment of a married woman of the execution of a 
deed conveying her separate property, which acknowledgment 
states that she made herself a party to the deed ‘‘ for the purpose 
of relinquishing her right of dower”’ in the lands described, she 
having no right of dower, present or prospective, but an estate 
in fee, must be considered and construed to be an acknowledg- 
ment of the due execution according to the import of the language 
of the deed. Jd. 


DEFAULTS. See Decrees and Judgments, 2, 3, 4, 5, 6. 
DEMURRER. See Decrees and Judgments, 16; Equity and Equitable 


Jurisdiction, 4; Pleading (Code), 1; (Law), 1; Practice (Law), 
1, 4. 


DESCENTS. See Deed, 6; Remainders, 3. 
DIVORCE. See Husband and Wife, 1, 2, 3, 4, 5. 
DOWER. See Homestead and Hxemptions, 5, 6, 7, 8. 
1. When the wife survives the husband, and becomes entitled to dower 


in his real and personal estate, but dies before it is allotted and 
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DOW ER—( Continued.) 
set apart to her, her personal representative can sustain an action 
against the personal representative of the husband, to have the 
dower in such deceased husband's personal estate set apart to him. 
Woodberry, Hzecutor, vs. Matherson, Hxecutor, 778. 


2. Dower, in its technical and popular acceptation, refers exclu- 

sively to real estate, and according to Blackstone, ‘‘ has reference 
} to that portion of the lands or tenements of a man, which his 
widow enjoys during her life, after the death of her husband.”’ 
In this State, however, it has a broader signification by statute, 
including her interest, not only in the realty, but also in the per- 
sonalty of her deceased husband. (Laws, 1828, 1838,) 10 Fia., 
258. Id. 


$. The right of dower in the husband’s real estate contemplates 
that one-third of such estate, of which he died seised and pos- 
sessed, &c., should be allotted and set off to his widow, such 
third part to inure to her proper use and behoof in and during 
the term of her natural life. The right of dower in the personal 
property, if there be more than one child, contemplates that one- 
third of such personal property shall be set off to such widow as 
hers in ‘‘ fee simple.’’ Id. 

4. The words “‘ fee simple,’’ as used in the laws ‘‘concerning dower,”’ 
denote an estate of inheritance or an estate without condition 
or restriction. It is an absolute estate of perpetuity. The right 
of the widow to one-third of the personalty as fixed by the law, 
is a vested interest, and cannot be affected or defeated by her 
subsequent death. d. 

5. When the widow dies entitled to dower in the personal estate of 
her deceased hushand, without having the same allotted to her 
under the law, such right passes to her personal representative as 
assets of her estate, and may be by such representative recov- 
ered, Id. 

EJECTMENT. See Boundaries, 1, 2,3; Forcible Hntry and Unlawful 
Detainer ; Mortgage, 2; Vendor and Purchaser, 2. 

1. A plaintiff in ejectment cannot recover as against one having pos- 
session without title by proving title ina third person. Hogans 
vs. Carruth, 84. 


2. Right to possession is an incident to legal title, and is good against 
a naked possession unaccompanied by claim of title. /d. 

3. A defendant in possession will defeat a recovery by plaintiff by 
showing title in another person. Jd. 


4. When a court of equity, having jurisdiction of parties and of the 
subject matter in a suit to foreclose a mortgage, directs by its de- 
cree that the Master make sale of the property, and on such sale 


~ 








924 


EJECTMENT—( Continued.) 
to execute and deliver a deed to the purchaser, anc that upon the 
delivery of the conveyance the purchaser be let into the posses- 
sion of the premises, the record of the decree and the deed con- 
stitute evidence of title in the purchaser in an action of eject- 
ment against a third person not a party to the foreclosure suit. 
Petty vs. Mays et als., 652. 

5. The Master’s deed in such case is evidence without showing a 
confirmation of the Master’s report of sale. Jd. 

6. In ejectment in this State the plea of not guilty puts in issue the 
legal title, and an inchoate or equitable right which might be 
available in equity cannot avail the defendant as against the le- 
gal title. id. 

7. The possession of land by one who holds under an oral agreement 
with the owner to purchase, cannot be an adverse possession as 
against the owner of the legal title or his mortgagee. Jd. 

ELECTIONS. See County Site, 1, 2, 3, 4, 5. 

EMINENT DOMAIN—RIGHT OF. See Municipal Corporations, 56, 7. 

EQUITY AND EQUITABLE JURISDICTION. See Adminisirators 

and Erecutors, 23; Assignment, 1; County Site, 2, 4; Lands, 7; 
Lis Pendens ; Mortgage, 2; Specific Performance. 

1. Mistake in the execution of a deed in that it was not executed 
under seal, must be clearly shown in order to its reformation. 
Neal, Executor, vs. Gregory, et al.. 356. 

. A courtof equity has jurisdiction to calla guardian to an account 
at the suit of the ward, also to restrain any improper disposition 
of the fund, by its process to preserve it and in proper cases to 
remove the guardian. Such suit need not be instituted in the 
name of the Governor of the State. Puce, Administrator, vs. 
Pace, 438. 

3. A court of equity has no jurisdiction to enjoin a levy and sale of 
land under an execution unless by such sale an actual cloud upon 
the complainants title will be created. Such a cloud is not pro- 
duced by a sale under an execution against one who never had 
title to or interest in the land. Shally vs. Spillman, 500. 

4. Where a bill filed to enjoin a sale as a cloud upon the title fails to 

show that the defendant in execution ever had an interest in the 

land, such bill is demurrable, and cause of demurrer may be 

interposed by answer. /d. 

5. An execution issued upon a judgment against A, under which 

the sheriff levied upon and advertised for sale the land of B, 

does not tend to produce such a cloud upon the title of B as to 

authorize a court of equity to enjoin the sale, unless it appears 
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EQUITY AND EQUITABLE JURISDICTION—( Continued.) 


that the judgment debtor had at some time a title or an interest 
in the land. Barnes et ux. vs. Mayo, Administrator, et al., 542. 

6. So, where it is alleged in a bill filed to enjoin the sale that A, the 
debtor, never had a shadow of right, title or interest in the land 
levied on, such levy and a sale thereunder will not operate to give 
a prima facie right of action against B for the possession ; and 
a cloud upon his title is not created which authorizes the court 
to decree an injunction. Budd vs. Long, 13 Fla., 288, criticised 
and explained. Jd. 


~ 


. Where the right to the possession of and the title to land is estab- 
lished by an action at law after vexatious and continued litigation 
a court of equity has jurisdiction to declare the right and to pro- 
tect it by a perpetual injunction ; and threatened irreparable in- 
jury is not a necessary element of the equity. Caro vs. Pensacola 
City Company, 766. 

8. Where there is a peculiar state of property in that it is a large 
tract of land adjoining a growing city and there are a large num- 
ber of persons claiming possession and title from the same 
source as against one or more persons claiming title from the 
same source, equity will interfere in behalf of those in posses- 
sion to declare the right and will enforce it by a perpetual injunc- 
tion. This without the prior establishment of the right at law 
and without proof of threatened irreparable injury. d. 

9. To the extent that there is an actual occupation of land, their 
possession as a fact whether rightful or wrongful is fixed. Where, 
however, there is no actual occupancy or such possession as the law 
determines to be adverse, the law casts the possession with the 
legal title. /d. 

ESTOPPEL. See Decrees and Judgments, 11 ; Guardian and Ward, 3; 

Lands, 9. 
EXCEPTIONS. See Bill of Exceptions. 
EXECUTION SALES. See Cloud on Title ; Hquity and Hquitable 
Jurisdiction, 3, 4, 5, 6; Lands, 7. 
EXECUTION DOCUMENTS. See Bownduries, Hvidence and Wit- 
nesses, 3, 4, 7, 8. 


EVIDENCE AND WITNESSES. See Boundaries, 3; Criminal Lau, 
8, 4, 5, 10, 11, 12, 18: Decrees and Judgments, 12, 13, 3, 4; 
Deeds, 1, 2, 3, 5; Ejectment, 4, 5; Lands, 11; Mortgage, 1; New 
Trial, 2; Reformation of Instruments. 

1. The statute of this State provides that a certified copy of a deed 
duly recorded shall be received in evidence ‘in the same manner 
as the original thereof may be,”’ and with the like force and effect. 
The execution of an original deed duly acknowledged, presented 
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INDEX. 


EVIDENCE AND WITNESSES—( Continued.) 


in evidence by a party claiming under it, must be proved, and 
therefore, a certified copy is not per se evidence of the due execu- 
tion of the original. Skinner vs. Pinney, 42. 


. The statute does not make the acknowledgment or proof of a deed 


for the purpose of registration evidence of its due execution for 
any other purpose. Hogans vs. Carruth, 18 Fla., 593. Jd. 


. Documents purporting to be issued by the Executive of another 


State, bearing its seal, are recognized without other proof of 
their execution than the inspection of its seal. Groover vs. Coffee, 
61. 


. A grant by the Governor of Georgia in 1842 of land lying on the 


boundary between Georgia and Florida, which land was then, 
and was for a long time prior thereto, had been considered by 
her within the territorial limits of Georgia, and incorporated 
within one of her counties, and over which the authorities of that 
State had long exercised the usual powers of government, may 
be received as evidence in the chain of title, although upon a final 
location of the boundary line by agreement between the States, 
ratified by Congress, the land falls within the present boundary 
of Florida. Jd. 

Where the subscribing witnesses are dead, or beyond the juris- 
diction of the court, the execution of a deed may be proved by 
evidence that the signatures of such witnesses are genuine. Jd, 


. A deed of the Trustees of the Internal Improvement Fund is 


prima facie evidence of title in the grantee, but such title may be 
overcome by a superior title. Jd. 


. A certificate of the Commissioner of Lands and Immigration, 


stating that certain lands had been patented by the United States 
to this State, is prima facie evidence with respect to ownership by 
the State of the Trustees of the Internal Improvement Fund, 
under Chapter 2063, Laws of 1875. McC.’s Digest, 515, Sec. 10. 
Ia, 


. A certificate of the Commissioner of Lands and Immigration, that 


a sale of certain land described had been made toa person named 
at a previous date, such certificate not being a deed, agreement 
or contract for the sale of lands or a copy thereof, is not evidence 
under the statutes. McC.’s Dig., 515, Id. 


. Parol testimony that a certificate of entry of lands at the land office 


had been issued and had been assigned by the purchaser is not ad- 
missible, unless it be shown that the writing has been lost or de- 
stroyed, or is in possession of the opposite party. Id. 

There isan examination of witnesses, one of them being of coun- 
se] for the sureties upon the bond of the treasurer of a private 
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EVIDENCE AND WITNESSES—( Continued.) 


11. 


12. 


18. 


14, 


15. 





corporation, the suit being by the corporation against such sure- 
ties. From the testimony of such witness, and from the preced- 
ing record in the case, it is apparent that the word ‘deficit’ is 
used by all the parties as indicating the difference between “‘ col- 
lections *’ and ‘‘disbursements,’’ as shown by the books of the 
treasurer: Held, That the term ‘‘ deficit ’’ used in an agreement 
made at this stage of the trial must be given the same significa- 
tion, and the finding of a referee based upon a different construc- 
tion is erroneous. HM. L. & B. Association vs. Price, 127. 


Where a sale of timber is made and the contract in writing gives 
the purchaser ‘‘ reasonable time to cut’ it, parol testimony tend- 
ing to show that ‘‘ reasonable time ’’ meant a stated time spoken 
of by the parties before signing the contract, is not admisslble, 
as it would change the terms of the contract. What is reason- 
able time to cut the timber is a question of fact to be determined 
by the jury upon evidence on that subject. Jenkins vs. Lykes & 
Barco, 148. 


Papers purporting to be accounts rendered by a guardian to the 
County Judge, found in his office, and duly recorded by the 
Judge in the records, the accounts being in the handwriting of 
the guardian, and an order made and entered by the Judge re- 
ferring to and approving the accounts, though there are no marks 
on the original accounts showing a filing by the Judge, constitute 
evidence of the rendering of such accounts by the guardian ; and 
the adjudication and allowance of such accounts are prima facie 
evidence against the guardian and the sureties upon his bond. 
May and Pasco vs. May, 173. 

The defendant on trial in a criminal proceeding has a right to be 
heard in making a statement under oath, of his or her defence, 
under Chapter 1816, Laws of 1870, at any time before the case is 
submitted to the jury. Higginbotham vs. State, 557. 

In an action for the conversion of specific property, if the defendant 
fail to deny, upon demand made, his possession of such property, 
such failure will be regarded as an admission by him of such 
possession, and in the absence of any evidence to the contrary on 
the trial, is sufficient to sustain the action, notwithstanding a 
general denial in the pleading. Hickox vs. Anderson, 615. 

A will authorized the executors to sell at public or private sale 
‘all my lands on Orange lake, in Marion county, known as the 
McCormick plantation.’’ Proof that a certain lot was occupied, 
fenced and used by McCormick, the decedent, in connection with 
other land adjoining, lying on Orange lake, and on which he re- 
sided, is competent to show whether the lot was considered by 
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EVIDENCE AND WITNESSES—( Continued.) 


16. 


17. 


18. 


INDEX. 


him to be a part of his plantation and which he intended should 
be sold. Stewart vs.. Mathews, 752. 

The presumption is that the grantee in a deed or other conveyance 
of property had the capacity to acquire property, and where a 
defendant alleges in his answer as matter of defence that such 
capacity was wanting, the burden of proof is upon him to show 
it. Caro vs. Pensacola City Company, 766. 


In a contest between an administrator and an alleged creditor of 
his intestate, the creditor is not under the statutes of this Statea 
competent witness in regard to any transaction or communica- 
tion between him and the deceased unless such administrator is 
examined as to such transaction in his own behalf, or testimony of 
such deceased person as to it is given in evidence. Sammis vs. 
L’ Engle et als., 800. 


Parol evidence that one party *‘ conveyed the land ”’ to another, 
in a suit in equity involving the question of title, is not sufficient 
to prove a conveyance in fee. It is only when the deed is lost or 
destroyed, or is withheld by the other party to the suit, that 
parol evidence is admissible to prove the due execution and the 
contents of the instrument. Stewart vs. Stewart, 846. 


Parol proof of a deed of conveyance, when admissible, must 
clearly show the due execution of the deed and so much of its 
contents as will enable the court to determine the character of 
the instrument, the identity of the property, and the quantity 
and quality of the estate conveyed. /d. 

Neither a party toa suit nor his assignor or grantor should be 
allowed to testify to transactions or communications between 
such persons and a person deceased, as against an heir at law, 
legatee or devisee of the deceased, except where the last named 
persons have testified in respect to the same transactions or com- 
munications, and a court of equity will disregard testimony given 
in violation of this statutory rule, though no objection was made 
to its introduction. McClellan’s Digest, 318, Section 24; Tunno 
vs. Robert, 16 Fla., 750. Jd. 

Where a party files a bill to quiet the title to land, or to prevent 
or remove a cloud, it is necessary to establish his legal title as 
against the claim of the party defendant. /d. 

A bill to enforce specific performance of a written contract for 
the sale of land which does not describe or in any manner iden- 
tify the land to be conveyed, otherwise than ‘‘near Kissimmee 
City, in Orange county, to be selected by his (purchaser’s) 
agent,’’ cannot be sustained. Parol evidence cannot be admitted 








" INDEX. 929 








EVIDENCES AND WITNESSES—( Continued.) 
to supply a description of land not identified in the writing. Pat- 
rick vs. Sears, 856. 

FLORIDA. See Boundaries. 

FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


1. Upon a sale of real estate at auction the agent of the vendor an- 
nounces that the purchaser upon the payment of $500 cash shall 
be entitled to possession and future rents from a date stated. 
The purchaser pays the $500, the agent gives him a list of the 
tenants, and the purchaser treats with one of the tenants upon 
the basis of the relation of tenant from month to month to him 
as landlord, such agent acquiescing by his silence and presence 
in the existence of such a relation. Held: That the creation of 
such relation of tenant from month to month in the manner 
stated is legal, not in conflict with the statute of frauds, and that 
in order to constitute an unlawful detention of possession of such 
property under the statute regulating the subject, the landlord 
must show a notice to quit conformable to the terms or to the 
law of the contract of tenancy or a holding over after legal de- 
mand of the payment of rent due. McLean vs. Spratt, 97. 






































2. A simple demand of possession is not a notice to quit, nor de the 
facts that the tenant failed to pay the rent but admitted his re- 
sponsibility for 1t and promised to pay it, constitute such a legal 
demand as is necessary to establish an unlawful detainer under 
the statute. 1. 

3. In proceedings under the act relating to forcible entry and de- 
tainer, upon a complaint for a forcible entry and withholding, 
the peaceable possession of complainant and the entry by force 
by the defendant and putting dnd keeping complainant ont and 
damages therefor, are the questions in issue. (Greeley vs. Spratt, 
644. 

4, The law forbids a forcible entry whether defendant has title or 
right of possession or not ; in this proceeding there can be no in- 
quiry into the title. Ifthe party entering has a right to the pos- 
session and another is in peaceable possession the party having 
the right must resort to the law to obtain it, unless he can do so 
without force and in a peaceable, open manner. /d. 


5. Testimony showing that plaintiff had been in possession of a room 
for several weeks occupying it as an office with his library and 
furniture, and that his property was, without his consent, in the 
night time, removed from the room by the defendant’s direc- 

tions, and plaintiff was by force prevented by defendant’s servant 

from re-entering, and another person was put by defendant in 
possession as a tenant, is sufficient to sustain a complaint for for- 
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FORCIBLE ENTRY AND UNLAWFUL DETAINER—( Continued.) 
cible entry and unlawful detainer; and the complaint having 
been filed within a few days after such ejection and occupancy 
bv the tenant, such facts afford presumptive evidence upon 
which the jury are authorized to find that the defendant contin- 
ued to hold possession against plaintiff at the time of filing the 
complaint, there being nothing to show that defendant or his 
tenant ceased to occupy the premises so taken possession of. Jd, 

6. When the plaintiff had peaceably occupied premises for several 
weeks and is dispossessed by force without process of law by de- 
fendant, it is not material, in a proceeding for forcible entry and 
detainer, whether the plaintiff was orignally a trespasser or that 
defendant may have a legal right to the possession. The gist of 
the proceeding under the statute is the forcible entry and ousting 
plaintiff from a peaceable possession contrary to law. Jd. 

7. In estimating damages for the wrongful dispossession and with- 
holding of premises under the forcible entry and unlawful de- 
tainer act, the jury may take into consideration the rental value 
of the premises. /d. 

FORECLOSURE. See Ejectment, 4 ; Mortgage, 1, 2. 

FOURTH OF JULY, See Decrees and Judgments, 6. 

FRAUD. See Guardian and Ward, 2,4; Lands, 7, 8, 9, 10, 11 ; Life 

Insurance, 1, 2. 

FRAUDULENT COMPANIES. See Lands, 7, 8, 9, 10, 11. 

FREE DEALERS. See Married Women, 1, 2. 3, 4. 

FUGITIVE FROM JUSTICE. See Criminal Law, 1, 2. 

GARNISHMENT. 

1. A writ of garnishment will not lie against an executor during the 
progress of the administration of an estate to reach a legacy be- 
queathed to a debtor. Post d Hobby vs. Love, Executor, 634. 

2. Whether such garnishment may be sustained after an accounting 
in the Probate office, and an order made directing payment of 
the legacy, quere? Id. 

GEORGIA. See Boundaries. 

GEORGIA AND FLORIDA BOUNDARY LINE. See Boundaries. 

GRANTS. See Boundaries ; Corporations, 2; Hwvidence and Wit- 

nesses, 4. 
GUARDIAN AD LITEM. See Practice (Hquity), 9, 10. 
GUARDIAN AND WARD. See Administrators and Hzecutors, 1, 2, 
3; Practice (Hquity), 9, 10. 

1. A suit against the representatives of a deceased guardian and his 

sureties upon the guardian’s bond, for the settlement of the 
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GUARDIAN AND WARD—( Continued.) 


guardian’s account and to establish their liability, and for a de- 
cree against them for the amount from the guardian to his ward, 
is within the jurisdiction of the court of equity. May and Pasco 
vs. May, 373. 


. Ina suit against the guardian and his sureties to recover the 
fund in his hands, consisting of the proceeds of a policy of insu- 
rance on the life of the guardian’s wife, in favor of her daughter, 
the premiums on which policy had been paid by her father who 
was insolvent, a plea that the payment of the premiums by the in- 
solvent was fraudulent as to his ereditors, and that the pro- 
ceeds of the policy belonged in equity to his creditors, (one 
of the sureties being a creditor, ) does not constitute a defence to 
the action. These defendants are not in the position of creditors 
demanding the fund. Jd. 


3. The principal and sureties of a bond of a guardian are estopped 





by the recital therein. Jd. 

. Payment of premiums on a life insurance policy, by one who is 
insolvent, is not a fraudulent investment as "to subsequent cred- 
itors. Id. 

. The investment of the money of a ward, by a guardian, in a mort- 
gage which he has assigned to her, without the consent or ap- 
proval of the court, cannot be charged against her in a settle- 
ment of his account with her. Id. 

. Papers purporting to be accounts rendered by a guardian to the 
County Judge, found in his office, and duly recorded by the 
Judge in the records, the accounts being in the handwriting of 
the guardian, and an order made and entered by the Judge re- 
ferring to and approving the accounts, though there are no marks 
on the original accounts showing a filing by the Judge, consti- 
tute evidence of the rendering of such accounts by the guardian ; 
and the adjudication and allowance of such accounts are prima 
facie evidence against the guardian and the sureties upon his 
bond. Jd. 


. Where the sureties in a guardian’s bond show a disposition to re- 
sist and defeat a recovery of an amount easily ascertained, and 
interpose improper defences, thereby largely increasing the 
costs of litigation, they should be charged with the costs of suit. 
Id. 


. While in rendering a decree against a principal and sureties for 

the payment of money found due upon an obligation, the decree 

should be so framed as to direct its enforcement against the sure- 

ties only in the event that the money cannot be made out of the 

principal, yet where it is clearly established that the principal 
60 


~ 




















932 INDEX. 


GUARDIAN AND WARD—( Continued.) 


was utterly insolvent, and he having died, there are no assets in 
the hands of his representative, it is not error if the decree omit 
such direction. d. 


9. In a case of this character, a decree for the payment of money 
substantially in the form of a judgment at law is appropriate. Jd. 


10. A court of equity has jurisdiction to call a guardian to an account 
at the suit of a ward, also to restrain any improper disposition 
of the fund, by its process to preserve it and in proper cases to 
remove the guardian. Such suit need not be instituted in the 
name of the Governor of the State. Puce, Administrator, vs. 
Pace, 438. 

HOLIDAYS. See Decrees and Judgments, 6. 
HOMESTEAD AND EXEMPTIONS. See Deerees and Judgments, 10. 


1. A piece of land, never occupied as a dwelling place or home, and 
incapable of such occupancy, is not a homestead within the 
meaning of the Constitution and laws of this State. Drucker vs. 
Rosenstein, 191. 


2. The bare fact of filing and recording in the records of the Pro- 
bate office of the County Judge, a statement in writing, contain- 
ing a description of the real property claimed to be exempt, and 
declaring that the same is the homestead of the party in whose 
behalf such claim is made, under the law (McClellan’s Digest, 
page 531, $11,) does not of itself exempt the land as a homestead 
from forced sale. (/d. 


3. R. filed and recorded his statement as provided by law, claiming 
a certain bare and unoccupied lot as his homestead. He then 
made a contract with a builder to erect upon it a residence for 
himself and family, caused estimates and specitications and had 
drawn upon such lot some of the building material. D. filed a 
ereditor’s bill to subject such lot tothe payment of a debt: Held, 
That inasmuch as the lot was not actually occupied by R. as a 
homestead, or in a condition to be so occupied, it was not as such 
exempt under the Constitution and laws. Jd. 


4. The provisions of the homestead laws should be carried out in 
the liberal and beneficent spirit in which they were enacted, but 
at the same time great care should be taken to prevent them from 
becoming the instruments of fraud. Id. 


5. Under the Constitution of this State the right of «a wife as to the 
homestead is confined to a power to prevent alienation by her 
husband, the head of the family, without her consent made jointly 

with him. But the Constitution does not, however, repeal the 

statute allowing dower in the estate of the husband, and this 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 


right exists as to the homestead. Wilson, Hzecutor, vs. Friden- 
burg, 461. 

6. The exemption is from the debts of the head of the family, the 
owner of the homestead. It accrues to the heirs of the party 
having taken or enjoyed the benefit of it. Where such owner 
dies, leaving surviving him a widow and children, the right of 
the widow, if the estate is an intestate estate, is restricted to 
dower, and the benefit of the exemption as to the remainder of 
the estate in the homestead, after allowing dower, enures to the 
benefit of the children. /d. 

%. If theestate is a testate estate, and the devise to the widow is in- 
consistent with dower, then the widow is put to her election be- 
tween the willand dower, and if she does not elect dower within 
one year after the probate of the will she is confined to the will, 
in which event the benefit of exemption as to the entire home- 
stead enures to the children, as the homestead is not the subject 
of a testamentary disposition by the head of the family. /d. 


8. Where, in case of the wife surviving the husband, he dying tes- 
tate, leaving her executrix with power of sale under the will, 
she executes a mortgage of the homestead under an order of 
court, the children surviving not being parties to such proceeding 
are not bound by it. Jd. 


9. To all proceedings affecting the homestead upon the death of the 
head of the family his heirs are necessary parties. Id. 


HUSBAND AND WIFE. See Deed, 13, 14; Homestead Hreinptions, 
5, 6, 7,8; Married Women. 

i. At the common law neither husband nor wife could be witnesses 
for or against each other, and this exclusion was not solely on 
the ground of pecuniary or property interest, but upon grounds 
of public policy for the protection of the marriage relation. The 
statutes of this State have not removed this incompetency, and 
in a proceeding for a divorce neither the husband nor wife is a 
competent witness. McGill vs. McGill, 341. 

2. ‘* Habitual intemperance ’’ as a ground for divorce under the stat- 
ute is a persistent habit of becoming intoxicated from the use of 
strong drinks. The offence is the Avdit, and frequent recurring 
drunkenness from such use proves it. Jd. 

3. When the bonds of matrimony are dissolved the parties should be 
placed by the decree of the court as near as may be in the situa- 
tion they occupied before marriage. In respect to the separate 
property of the wife, his estate therein is extinguished by the 
divorce, and a decree may be made that such property in the 
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INDEX. 


possession of the husband, by virtue of the marital relation, be 
surrendered to her. Id. 

Upon granting a decree of divorce a clause directing that the 
rents, hire, issues, proceeds or profits of the real property of 
the wife which was in the care and management of the husband, 
by virtue of the marriage, and which rents, &c., accrued during 
the coverture, cannot be sustained, the statute providing that she 
cannot recover them from him. Jd. 


. In granting a decree of divorce the Court of Chancery exercises a 


discretion in awarding the custody of mimor children, having a 
regard to the condition and fitness of the parents and the inter- 
ests of the children, the power being reserved to alter or m dify 
the decree in this respect. Id. 


. When a final decree of divorce is sustained upon appeal, an inter- 


locutory order made on filing the bill, restraining the defendant 
from interfering with or molesting the complainant and his family 
during the pendency of the suit, and in nowise affecting the de- 
cree, which order is alleged to be irregular, will not be reviewed. 
If such order was irregularly made the final decree will not be re- 
versed for that reason. Jd. 

A husband cannot be compelled to account to the wife, in any 
suit, for the rents and profits of her separate statutory property 
received by him during coverture. Jd. 


INDICTMENT. See Common Lau, 4. 
INFANT. See Guardian and Ward, Husband and Wife, 5; Practice 


( Hquity), 2, 3, 8, 9, 10, 11. 


INJUNCTIONS. See Administrators and Executors, 23; Hquity and 


Lad 


Equitable Jurisdiction, 3, 6, 7,8; Lands, 7; Riparian Rights, 1. 
Upon bill filed and notice of intended application for an injunce- 
tion, the defendant may at once file his answer, and the rules 
governing the action of the Chancellor will be the same as those 
which prevail upon hearing upon bill and answer. Sullivan vs 
Moreno, 200. 


2. The rule in this State anterior to the legislation of 1861, (Chap. 


1098, Laws,) was ‘‘ that where all the equities of the bill are de- 
nied by the answer, it is not of course to dissolve the injunction. 
The granting and continuing of injunctions rest in the discretion 
of the court to be governed by the nature and circumstances of 
the case.”’ Under the legislati m referred to either party in such 
case has the right to introduce evidence in support or denial of 
the bill and the accompanying affidavit or answer, and the Chan- 
cellor determines the matter according to the weight of the evi- 
dence. The rule stated is modified to thisextent. The cases of 
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INJUNCTIONS—( Continued.) 

Carter vs. Bennett, 6 Fla., 236; Linton vs. Denham, 6 Fla., 533, 
and Allen vs. Hawley, 6 Fla., 142, referred to and followed. Id. 

3. In a case where the bill sets up a particular title and the answer 
in responsive terms denies its existence, and defendant produces 
a duly certified copy of a deed showing the nature of the title in 
aid of this responsive denial, the fact that the plaintiff fails to ex- 
plain the matter or to support his allegation is a circumstance 
which should have weight with the Chancellor. Jd. 

4. Where the injury complained of is one arising from the right of 
property in the soil, such as contiued trespasses, amounting to a 
nuisance or threatened irreparable injury, plaintiff should set up 
his title in terms clearly showing his ownership. 4, 

5. Although a temporary injunction may be erroneously awarded 
upon the bill yet if it is permitted to stand until the hearing, it 
will then be sustained to the extent equity appears and upon ap- 
peal the decree will be affirmed to that extent without regard to 
the preliminary injunction. Caro vs. Pensacola City Company, 
766. 

INQUEST OF DAMAGES. See Decrees and Judgments, 4. 

INTERNAL IMPROVEMENT ACT, AND FUND. See Constitw- 
tional Law, 2, 3; Corporations, 2; Taxes and Taz Titles, 2, 3 ; 
Evidence and Witnesses, 6. 

INTERPLEADER. See Bill of Interpleader. 

JUDGMENTS. See Decrees and Judgments, 1, 2, 3, 4, 5, 6, 11, 14, 15, 16. 

JUDICIAL SALES. See Administrators and Executors, 23 ; Hjectment ; 
Mortgages, 4. 

JURISDICTION. See Hquity and Equitable Jurisdiction, 7. 

[. Or Courts AND JupGEs. See Administrators and Hxecutora, 10. 
(1.) Circuit. See Appeals, 1, 2,3; Married Women, 1. 
(2.) County. See Administrators and Executors, 5, 

JURORS AND JURY. 

1. Where there are conflicting statements of witnesses the jury 
must determine the facts from a fair consideration of the whole 
testimony. Greeley vs. Spratt, 644. 

JUSTICES OF PEACE. See Appeals, 1, 2, 3, 4. 

LANDS. See Boundaries, 2; Corporations, 2; Deeds, 4, 5, 6,7; Hject- 
ment, 10, 11, 12; Hquity and Hquitable Jurisdiction, 3, 4,7, 8, 9; 
Evidence and Witnesses, 4, 5, 6, 7, 8,9; Forcible Hniry and Un- 
huuoful Detainer ; Mortgage,1; Remainders ; Riparian Rights ; 
Specific Performance ; Wills, 1, 2, 3. 
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LANDS—( Continued. ) 


IWDEX. 





A deed of land does not convey to the purchaser timber cut and 
lying on the ground. Jenkins vs. Lykes & Barco, 148. 

A parol sale of standing trees, though void as a sale of an interest 
in land, operates as a license to enter and cut the trees, and until 
revoked such license will estop the seller from suing in tres 
pass or trover. Timber so cut is the personal property of the 
party buying and cutting the trees. Id. 


. A parol license to cut trees is revoked by a sale and conveyance 


of the land by the licensor to a third person. Id. 


. When a purchaser of land sues one having a license from the 


former owner to cut trees for cutting and carrying away timber, 
he can recover only for such cutting and damage as was done to 
the realty after the delivery of the deed to the purchaser, and 
not for the value of timber previously cut but taken away after 
the deed. Id. 


. A, acting with the consent of the owners of land, sold to J the 


cedar standing or fallen to be cut on owners’ land, and in his owa 
name in writing agreed to “‘defend him in the same.’’ After- 
wards A purchased the land. Such purchase did not terminate 
the license to cut the cedar growing out of the sale thereof, but 
was rather an affirmance and continuation of it. Jd. 


. The owner of land, though not in actual possession, may main- 


tain trespass for an injury thereto against a wrong doer. A legal 
title draws after it a right of possession as against such tres- 


passer. Jd. 


7. Payment of the purchase money alone or delivery of the property 


the consideration for land agreed to be sold does not give the 
purchaser the right to maintain a bill to enjoin sale under execu- 
tion upon a judgment obtained by a judgmeut creditor of the 
party agreeing to make the deed. The remedy of the party de- 
livering the property is at law for its value. An interest in land 
cannot be thus acquired except to the extent permitted by the 
statute of frauds, and the party delivering the property has no 
greater equity than that of a general creditor to an amount 
equal to the value of the property delivered. Neal, Hxecutor, vs. 
Gregory et al., 356. 


. A bona fide purchaser for value without notice from a fraudulent 


grantee gets a good title as against a creditor of the fraudulent 
grantor. Where, however, the paper purporting to be a deed 
from grantor to grantee is not under seal no title passes te 
the alleged grantee and he can make no title to the purchaser. Jd. 


. Where the alleged fraudulent grantor is present at the purchase 


from the alleged fraudulent grantee at the request of the purchaser 
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LANDS—( Continued.) 


his, the grantor’s, simple silence unaccompanied by any misrep- 
resentation as to the state of the title, or of proof of knowledge 
upon his part of the title, or that his silence was in any way the 
inducement of the purchase, or that he was guilty of any con- 
cealment, and where the proof shows affirmatively that all the 
transactions of the alleged grantor with the purchaser up to that 
time were based upon a claim of title in himself, and where the 
purchaser aware of the inconsistent claim of title is guilty of ex- 
traordinary laches and negligence in not examining the county 
records which disclose the actual state of the title, no estoppel 
operates to transfer the interest or estate of the alleged grantor 
in the land to the purchaser. Id. 


The retention of the possession of land after absolute sale accom- 
panied with the exercise of unequivocal acts of ownership over 
it is a badge of fraud for it is not in the usual course of business 
and indicates a secret trust for the debtor. Id. 


In case of such a sale and retention of possession accompanied 
by appropriation of the rents and profits and acts of ownership 
the burden of proof is upon the party asserting the existence 
of and payment of the consideration named in the deed, and 
claiming the benefit thereof to establish such facts. Jd. 


Where an estate is conveyed to A for life with remainder to B, 
B's remainder in fee passes from the grantor to B at the same 
time as the life estate of A in possession. No subsequent deed 
from the grantor can divest B of his estate in remainder, nor 
in any manner limit or qualify it. Kingsley vs. Broward et als., 
722. t 

A limitation of an estate to illegitimate children of the grantee 
thereafter to be begotten is void as against good morals and pub- 
lic policy. Id. 

Where a deed conveys real property in trust to Flora for life, re- 
mander to Charles, her illegitimate son, his heirs and assigns, and 
provides that in case Charles dies without issue, then to any other 
“‘quarteroon children’? Flora may have (not yet begotten), and 
their heirs and assigns; ‘* but in case Flora should die without 
leaving issue of such description, then the trustees to hold the 
property to and for the use of her heirs and assigns forever ;”’ it is 
held, that in law the ‘‘issue”’ of Flora means legitimate chil- 
dren, and that after-born illegitimate children do not take under 
such deed ; and Charles dying without issue and afterwards Flora 
dying without legitimate issue, she having assigned and conveyed 
the property after the death of Charles, her grantee holds as 
against her heirs. Jd. 


15. Where a party files a bill to quiet title to land, or to prevent or 
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LANDS—( Continued.) 


remove a cloud, it is necessary to establish his legal title as 
against the claim of the defendant. Stewart vs. Stewart, 846. 

A deed signed by the grantor and attested by two witnesses, and 
delivered to the grantee (a married woman) or to her husband, 
is good as between the parties, though the acknowledgment 
taken by a Justice of the Peace out of his own county may be in- 
valid. Jd. ~ 


LAND GRANTS. See Corporationa, 2. 
LANDLORD AND TENANT. See * Forcible Hntry und Unlawful 


Detainer.’’ 


LARCENY. See Constitutional Law, 8, 9; Criminal Law, 8, 9. 
LAW OF NATIONS. See Boundaries, 2. 
LEGAL ADVERTISEMENTS. See Constitutional Law, 4. 
LEX LOCI CONTRACTORS. See Life Insurance, 5. 
LICENSES. See Statutes, 4, 5. 
LIFE INSURANCE. 

1. 


In a suit against the guardian and his sureties to recover the fund 
in his hands, consisting of the proceeds of a policy of insurance 
on the life of the guardian’s wife, in favor of her daughter, the 
premiums on which policy had been paid by her tather who was 
insolvent, a plea that the payment of the premiums by the insol- 
vent was fraudulent as to his creditors, and that the proceeds of 
the policy belonged in equity to his creditors, (one of the sureties 
being a creditor) does not constitute a defence to the action. 
These defendants are not in the position of creditors demanding 
the fund. May and Pasco vs. May, 373. 


- Payment of premiums on a life insurance policy, by one who is 


insolvent, is not a fraudulent investment as to subsequent cred- 
itors. Jd. 

A contract of life.insurance describes the beneticiary thereunder 
as ‘‘forthe benefit of the estate of the insured :'’ Held, That the 
beneficial interest under this contract, enured at the time of its 
execution and delivery to persons other than the assured and 
that no interest passed to his assignee upon the party subse- 
quently becoming a voluntary bankrupt. Pace, Administrator, 
vs. Pace, 438. 


. A contract of life insurance of a foreign coxporation, if executed 


and delivered in this State, must be construed by the laws of this 
State; and under the statute of this State, (Chap. 1864, Laws, 
McC.'s Dig., 534,) wherever the contract does not describe a per- 
son or persons, class or classes, in such terms as to show affirma- 
tively that the beneficiaries are not the children, husband or wife 
of the assured, it enures to her or their benefit. Jd. 
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LIFE INSURANCE—( Continued.) , 

6. Where the description of the beneficiaries in a contract of life insur- 
ance is ambiguous, or if the terms used are applicable to several 
persons, or if the description is imperfect, extrinsic evidence may 
be resorted to to ascertain the meaning of the contract: Held, 
Under the circumstances in this case that the terms ‘‘for the 
benefit of the estate of the insured,’’ referred to and meant for 
the benefit of an only minor child less than five years of age at 
the date of the contract, and not to the administrator or distribu- 
tee of the estate, and that the property and the right to collect 
the proceeds of the policy enured to the child and not to the ad- 

ministrator of the assured. Id. 
LIQUOR LAW. See Statutes, 4, 5, 6. 
LIS PENDENS. See Administrators and Hxecutors, 23; Mortgage, 2. 
MANDAMUS. See Decrees and Judgments, 1; Taxes and Tax Titles, 1. 

1. The question, whether a return to an alternative writ in a man- 
damus proceeding should be sworn to, is not raised by a demur- 
rer thereto. The remedy in a case where a pleading should be 
sworn to and is not, is a motion to strike it out. State ex rel. vs. 
Maxwell, 31. 

2. A return to an alternative writ of mandamus may be amended to 
supply material facts inadvertently omitted to be stated in the 
return. State ex rel. vs. Commissioners Sumter County, 518. 

MARRIED WOMEN. See Deed, 13, 14; Homestead and Exemptions ; 
Husband and Wife, 1, 3, 4. 

1. Chapter 3130, Laws of 1879, (McClellan’s Digest, page 713,) pro- 
viding that a married woman may by petition and proofs become 
a free dealer, &c., as if unmarried under a decree and license 
granted by the Circuit Judge in equity, does not attempt to con- 
fer legislative power upon the Judge, and is not unconstitutional 
upon the ground that the action of the Judge is not judicial in 
its character. Martinez et al. vs. Ward et als., 175. 

2. A married woman, so licensed, may purchase goods for cash oron 
credit, and engage in trade as though she was not married, and 
the fact that her husband has signed a note with her and joined 
ina mortgage to secure it, the note being given for money bor- 
rowed by her, and for her separate use, and no part of it having 
been paid by him, gives him no interest in the money, or ingoods 
purchased by her with it for the purpose of trading on her own 
account, and his creditors cannot subject it to the satisfaction of 
his debts. Id. 


3. A married woman, so licensed, may employ her husband as a 
clerk or assistant in the business carried on by her as a trader, he 
having no other interest in the concern, without subjecting 
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MARRIED WOMEN—( Continued.) 
her goods to the payment of his debts beyond the value of his 
services over and above the expenses of supporting him and his 
family. Id. 

4. The purpose of the act was to enable a married woman, so lit- 
censed, to engage in trade and accumulate property in her owa 
right and not liable to be subjected to the payment of the debts 
of an insolvent husband. Jd. 

§. Where money is loaned upon the urgent importunity of a wife 
and her husband for the use of the husband, the wife joining 
him in making a promissory note for the money, she being pos- 
sessed of separate real property, and not giving a valid security 
by mortgage or otherwise on such property, equity will not 
charge her separate property with the indebtedness. Staley vs. 
Hamilton et uz., 275. 

6. The only manner in which a married women, living with her hus- 
band, can create a charge upon her separate property for an in- 
debtedness not incurred on account of the beneficial nature of 
the consideration as enuring to the benefit of her property or 
estate, is by some deed, mortgage or other instrument of writ 
ing duly executed and acknowledged according to the statute. Jd. 

j. A charge upon a married woman’s separate property may arise 
in equity, where it must be necessarily inferred from the fact 
that the debt is contracted for the benefit of her property or es- 
tate, in analogy to the doctrine of equitable lien for purchase 
money, that she intended the payment to be made out of her 
own property, or where, living separately from her husband, the 
debt is contracted by her for her own personal benefit. d. 

MINORS. See Jnfant. 

MISTAKE. See Hquity and Hquitable Jurisdiction, 1. 

MORTGAGE. See Assignment, 2,3 ; Hjectment, 4; Homestead and Ezemp- 

tions, 8; Married Women, 2, 6; Receiver, 2. 

i. A master’s deed executed to 2 purchaser under a decree of fore- 
closure, which decree directed the sale of the mortgaged prop- 
erty, and that the master on such sale execute and deliver to the 
purchaser a deed of conveyance, and that the purchaser be let 
into possession under such deed, is evidence of title without 
showing confirmation of the sale. Brown vs. Marzyck, 840. 

2. A writ of assistance may be granted to put out of possession of 
land sold and conveyed under a decree of foreclosure, a persoa 
not a party to the suit who has come into possession since the 
commencement of the foreclosure suit with the consent and con- 
nivance of the mortgagor, although he claims possession under 

a tax title, it appearing also that such claim is made not in good 
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MORTGAGE—( Continued. ) 


faith but by collusion with the mortgagor for the purpose of 
keeping the purchaser under the foreclosure sale out of posses- 
sion. Id. 


MUNICIPAL CORPORATIONS. 
1. A municipal corporation, under the general act of incorporation 





in this State (McClellan’s Digest, 247) has the entire control and 
supervision of the streets, lanes, avenues, &c., within its corpo- 
rate limits. City of Jacksonville vs. Drew, 106. 


. Anaction will lieagainst a municipal corporation for a special dam- 
age, occasioned by its nonfeasance or breach of duty, in failing 
to keep its streets, &c., in repair. 3 Fla., 19. Jd. 

. Bridges within the limits of the corporation are parts of the 
street within, or upon which they are erected, and are conse- 
quently under the control of the municipal authorities in the 
same manner, and to the same extent as are the other portions of 
the streets. /d. 

. A municipal corporation is liable in damages to parties receiving 
special injuries by reason of its non-observance of duty, in the 
keeping its streets, alleys and bridges in good repair. And it 
cannot escape its responsibility for such injuries, upon the plea 
that it had entered into a contract with another party to repair 
such streets, alleys and bridges. Jd. 

. Section 12, Chapter 1868, of the Laws of the State, as amended 
by Section 2, Chapter 3024, which authorizes municipal corpora- 
tions to extend and open streets, and make to the parties injured 
thereby such reasonable compensation and charge those benefit- 
ted reasonable assessments for benefits accruing to their prop- 
erty, is constitutional. Hdgerton vs. Green Cove Springs, 140. 


. A municipal corporation may, in conformity to the provisions of 
such statute, appropriate private property to use as a street, mak- 
ing just compensation to the owner therefor, and the owner can- 
not object upon a tender of such compensation on the ground that 
the money was the amount or part of the amount taxed asa ben- 
efit to other neighboring proprietors. Jd. 

. The amendment of the section of the general act creating a sys - 
tem of municipal government (Section 23, Chap. 1688, Laws,) 
which grants the power to municipal corporations to tax for gen- 
eral municipal purposes so as to take away such power, destroys 
the power to levy a tax for such general purposes. The power 
and duty to levy and collect a tax for the payment of the princi- 
pal and interest of the outstanding bonds still exists by virtue of 
Section 20 of the original act, Chapter 1688, Laws, which is not 
repealed or amended by subsequent legislation. Basnett vs. Oity 
of Jacksonville, 664. 
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MURDER. See Criminal Law, 10, 12, 13, 19. 
NATIONS, LAWS OF. See Boundaries, 2. 
NEGLIGENCE. See Municipal Corporations. 
NEW TRIAL. See Criminal Law, 18. 

1. 
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Where, in an action of trespass to recover the value of timber 
cut and taken from land, the jury have, under erroneous instrue- 
tions, given a much greater verdict than is warranted by the 
proofs, and the defendant appears to have suffered injustice 
thereby, the verdict should be set aside and a new trial granted, 
Jenkins, vs. Lykes and Barco, 148. 


. When the evidence is not conflicting, the plaintiff having made 


out his case, the defendant failing to introduce any evidence to 
controvert, and the verdict being squarely in opposition to all 
the evidence and the charge of the court, a new trial will be 
granted. Hickox vs. Anderson, 615. 


. Immaterial testimony, improperly admitted by a referee at the 


trial, and not affecting the judgment, is not good ground for 
granting a new trial. Petty vs. Mays et als., 652. 


. A verdict should not be set aside as against the weight of evi- 


dence, unless the preponderance is such that it must have been 
produced by considerations other than a due respect to the evi- 
dence. Huling vs. Florida Savings Bank, 695. 


. A verdict is not against evidence when there is legal evidence to 


suport it, though there be conflicting testimony upon material 
points. Id. 


NEXT FRIEND. See Practice (Hquity), 2, 3. 
NOTICE. See Deed, 8. 
NOTICE TO QUIT. See Forcible Entry and Unlawful Detainer, 2. 
NUISANCES. See Riparian’s Rights, 3, 4, 5. 
1. 


A horse railway over a street in a city, constructed under legisla- 
tive authority and with consent of the municipal corporation, is 
not a nuisance if it be ‘‘ laid down in the most approved mode of 
constructing street railways;*’ nor is a horse railway so con- 
structed and so laid down such an additional burden upon the 
soil of the street as to entitle abutting Jand owners to compensa 
tion, or to have such railway enjoined or abated. Randall et al. 
vs. Jacksonville Street Railroad Company, 409. 


OFFICERS. See ‘‘Commissioner of Lands and Immigration,”’ and 


other particular officers ; Principal and Surety, 1. 


PARENT AND CHILD. See Husband and Wife, 5. 
PARTIES. 


I. Law. See Parties (Hquity), 2: Appeals, 2, 3. 






























































948° 


PARTIES—( Continued.) . 
Il. In Equity. See Bill of Interpleader, 4; Homestead and Hz- 
emptions, 9. 

1. To a suit against a guardian for an account, the sureties upon his 
bond are proper but hot necessary parties. As they are inter- 
ested in the taking of the account, they ought to be made parties, 
but the rule is not imperative that they must be. Pace, Admin- 
istrator, vs. Pace, 438. 

9. A suit cannot be instituted against the agent of a person, the ser- 
vice be perfected upon the agent alone, and a decree be made 
binding upon the principal. Caro vs. Pensacola City Company, 
766. 

3. Where the bill and evidence discloses that there are persons, not 
made parties, claiming rights in the property, they caunot be 
bound by the decree, no matter what may be the allegations of 
of the bill or the evidence as to the nature of their claims. Jd. 

4. Ina suit in equity brought to set aside a will executed by a feme 
sole, upon the ground that the same was revoked by her subse- 
quent marriage, her children by a former marriage who are the 
legatees under the will are necessary parties. Gibbons’ Hzxecutor 
vs. McDermoti, 852. 

5. In a suit in equity against infants, process should be served upon 
them and a guardian ad litem appointed by the court to defend 
them, notwithstanding their legal guardian is also a party. Id. 

6. Where a general guardian appears and makes the defence required 
by law and is heard by the court as the representative of the in- 
fant, such action is equivalent to his appointment as guardian ad 
litem; but the cause should not be heard without answer in be- 
half of infant defendants. Id. 


PERJURY. See Criminal Law, 3, 4. 
PLEADING. 
I, Cope. 

1. A general charge of fraud alleged to consist of acts omitted and 
acts committed, such acts not being stated, is bad upon demur- 
rer. The plea should set up in issuable form the acts committed 
and the acts omitted. M. L. & B. Association vs. Price, 127. 

II. Equity. See Bill of Interpleader ; Bill of Review ; Injune- 
tions, 1, 4; Practice (Hquity), 4; Riparian Rights, 5. 
Ill. Law. See Indictments ; Practice (Law), 3, 4. 

1. A demurrer by a defendant to a bad replication to his plea does 
not entitle the defendant to judgment if the plea is bad. Bloz- 
ham, Governor, vs. Hooker's Hxecutors, 163. 

2. The plaintiff filed six replications to the defendant’s plea. The 
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PLEA DING—( Continued. ) 


3. In ejectment in this State the plea of not guilty puts in issue the 


POWERS. See Wills, 3. 
PRACTICE. See Appellate Practice. 


1. 


2. The statute requiring the next friend of an infant to give bond 





. Ina suit in chancery by an infant through his next friend, the 


. A bill to procure the reversal, alteration.or explanation of a de- 








INDEX. 


defendant demurred to them all, the court sustaining the demur- 
rer as to five of them, and overruling as to one : Held, That inas- 
much as the five replications to which the demurrer was sus. 
tained contained nothing more as an answer to the plea than was 
contained in the one as to which the demurrer was overruled, 
the judgment sustaining the demurrer cannot be assigned as 
error. Joseph vs. Salomon, -623. 


legal title, and an inchoate or equitable right which might be 
available in equity cannot avail the defendant as against the lega| 
title. Petty vs. Mays et als., 652. 


When in assumpsit a defendant has pleaded the general issue, 
‘did not promise as alleged,’’ and a second plea that he did not 
contract as alleged, the latter is merely a repetition of the gene- 
ral issue. Huling vs. Florida Savings Bank, 695. 


I. Equity. See Bill of Interpleader, Decrees and Judgments, 7, 8; 

Ejectment, 4; Injunction, 1, 2, 3, 4; Mortgage, 1, 2. 
Where the items of an account are few and,not complicated, a 
reference to a master to state an account, or the statement of an 
account by the Chancellor before or at the rendering of the de- 
cree, is not essential, there being no confusion or uncertainty in 
arriving at the basis of the decree or the rules controlling his ac- 
tion. May and Pasco vs. May, 373. 


upon the institution of a suit relates exclusively to proceedings 
at common law. So much of the case of Sanderson’s Adminis- 
trator vs. Sanderson, 17 Fla., 829, holding otherwise, overruled. 
Pace, Administrator, vs. Pace, 438. 


Chancellor has the power to adopt such measures as are neces- 
sary to fully protect the interest of the infant, and should exercise 
it when necessary. (/d. 


cree made in a former suit, except for fraud in obtaining such 
decree, is a *‘ billof review.’’ Such bill can only be brought upon 
error in law appearing on the face of the decree without examin- 
ation of matters of fact, or upon new matter discovered after the 
decree which could not have been used when the decree was 
made, unless the decree appears to have been male in violation 
of law. Mattair et al. vs. Card. 455. 















PRACTICE—( Continued.) 
5. 


11, 
12. 


1. 
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Decree (as to title of land) reversed without prejudice to the 
right of complainant to assert or maintain any legal title she 
may have in any other suit or proceeding. Stewart vs. Stewart, 
846. 


. Where a party files a bill toe quiet the title to land, or to prevent 


or remove a cloud, it is necessary to establish his legal title as 
against the claim of the party defendant. d. 


. Neither a party toa suit nor his assignor or grantor should be 


allowed to testify to transactions or communications between 
such persons and a person deceased, as against an heir at law. 
legatee or devisee of the deceased, except where the last named 
persons have testified in respect to the same transactions or com- 
munications, and a court of equity will disregard testimony given 
in violation of this statutory rule, though no objection was made 
to its introduction. McClellan’s Digest, 318, Section 24; Tunno 
vs. Robert, 16 Fla., 750. Id. 


. Ina suit in equity brought to set aside a will executed by a feme 


sole, upon the ground that the same was revoked by her subse- 
quent marriage, her children by a former marriage who are the 
legatees under the will are necessary parties. Gibbons’ Erecu- 
tor vs. McDermott, 852. 


. Ina suit in equity against infants, process should be served upon 


them and a guardian ad litem appointed by the court to defend 
them, notwithstanding their legal guardian is also a party. Id. 


. Where a general guardian appears and makes the defence re- 


quired by law and is heard by the court as the representative of 

the infant, such action is equivalent to his appointment as guar- 

dian ad litem ; but the cause should not be heard without answer 

in behalf of infant defendants. /d. 

There can be no default taken against infant defendants. Jd. 

Where a bill is filed to reform a deed or perfect a title, it being 

alleged that there are imperfections in the deed which render 

the title precarious, and it appears that the defects in the deed 
are not material, but that it conveys a good title in law, the bill 
is demurrable for want of equity and should be dismissed. 

Keans et al. vs. Summerlin, 858. 

IT. Law (Civil). See Pleading (Law), 1, 2,4; Practice (Hquity), 
2; Taxes and Tax Titles, 5; Decrees and Judgments, 1, 2, 3, 4, 
5, 6, 7, 8, 14, 15, 16, 17; Defaults ; Mandamus, 1, 2. 

The plaintiff filed six replications to the defendant’s plea. The 

defendant demurred to them all, the court sustaining the demur- 

rer as to five of them, and overruling as to one: Held, That in- 
asmuch as the five replications to which the demurrer was sus- 
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PRACTICE—( Continued. ) 
tained contained nothing more as an answer to the plea than was 
contained in the one as to which the demurrer was overruled, the 
judgmen t sustaining the demurrer cannot be assigned as error. 
Joseph vs. Salomon, 623. 

2. When the damages laid in the declaration are greater than are 
claimed in the precipe and writ, the remedy of the defendant ig 
to move to set aside the declaration for irregularity before plead- 
ing in bar. The plea is a waiver. Cooper, Executor, vs. Livings- 
ton, 684. 

3. If the damages assessed are greater than the amount claimed in 
the declaration, the plaintiff may remit the excess or amend the 
declaration in that respect before judgment. Judgment for the 
excessive amount is erroneous, and will be reversed. Jd. 

4. When a plea is not responsive to the declaration or any part of it, 
it is frivolous and may be treated as a nullity, and without mo- 
tion to strike out or demur the plaintiff is entitled to judgment, 
Huling vs. Florida Savings Bank, 695. 

5. Where a demurrer toa plea heard in vacation is sustained, and 
there is no proper application to withdraw the demurrer or to 
amend or plead further, the proper judgment to be rendered is a 
final judgment against the defendant. The Judge under the rule 
and statute should so order, and where the action is upon a con- 
tract in which the clerk can assess the damages, a formal final 
judgment, sustaining the demurrer, and for the damages as- 
sessed should be entered upon the hearing upon the demurrer 
without waiting for a rule day. A judgment entered by the 
clerk at a subsequent day for default in pleading is unauthorized, 
as there is no default, the defendant having’ pleaded and his plea 
having been pronounced insufficient in law. L’ Hngle vs. L’ Hn- 
gle & Llartridge, Administrators, 714. 

Ill. Law(Criminal). See Criminal Law, 1, 2, 3, 14, 15, 16, 18 
20, 21. 
PRESUMPTIONS. See Hvidence and Witnesses, 16. 
PRINCIPAL AND AGENT. See Married Women, 3; Parties (Eq- 
uity), 2. 
PRINCIPAL AND SURETY. See Hoidence and Witnesses, 12 ; Guar- 
dian and Ward, 1, 2, 3, 4, 6, 7, 8, 9. 

1. Sureties upon the bond of the treasurer of a private corporation 
are not discharged by the neglect of the officers of the corpora- 
tion to have, as prescribed by the constitution and by-laws of the 
corporation, examinations of the books of the officers. Mere 
laches unaccompanied by fraud is no ground of discharge. Mu- 
tual Loan and Building Association vs. John Price and Miles 
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PRINCIPAL AND SURETY—( Continued.) 

Price, 16 Fla., 204, referred to and approved. JL. M. & B. Asso- 

ciation vs Price, 127. 

2. Sureties upon such bond are not responsible for misappropria- 
tions or misapplications of money made anterior to the date of 
the bond, unless made so in terms clearly involving such liability. 
Where, however, the evidence shows simply that, at the date of 
the bond, the difference between collections and disbursements 
amounted to a certain sum, the presumption is that the money 
was then in the hands of the officer, the surety is responsible, 
and to rebut this presumption must show antecedent misapplica- 
tion. Td. 

3. The sureties apon the bond of an administrator who has collected 
moneys, neither assets of the estate, nor subject to distribution 
by him, and to which as the legal representative of the decedent he 
was not entitled, are not liable for any appropriation or use of 
the same by the administrator for his personal benefit. Pace, 
Admintstrator, vs. Pace, 438. 

PRIORITIES. See Wills, 3; Deeds, 8. 

PROCESS. See Mortgage, 2; Purties (Hquity), 2; Practice (Hquity), 9. 

PROMISSORY NOTES. See Bills of Exchange. 

PUBLIC LANDS. See Corporations, 2. 

PUBLIC POLICY. See Remainders, 2, 3. 

PURPRESTURES. See Riparian Rights, 4. 

RAILROADS. See Corporations ; Nuisices. 

RECEIVER. ; 

1. Where fhe orders of the Chancellor concern the right of a re- 
ceiver appointed by the court to compensation, and their effect is 
to allow him no compensation. for services rendered under the or- 
der of appointment, the receiver being a party in interest, enti- 
tled to be heard, has the right to appeal therefrom, L’Engle vs. 
Florida Central Railrvuad Company, 14 Fla., 267, cited and ap- 
proved. Herndon vs. Hurter and Conant, 397. 


~w 


Where a first mortgagee after bill tiled, decree of foreclosure and 
payment of the mortgage debt, continues his suit, obtains the 
appointment ot’ a receiver, and resists the claim of a second 
mortgagee for the payment of a just debt out of the mortgaged 
property, thus protracting the litigation and continuing the re- 
ceivership, he is properly chargeable with the cost of the receiv- 
ership. Jd, 

RECORD. See Appeais, 21. : 

RECORD OF DEEDS, STATUTE AS TO. See Hvidence and Wit- 
nesses, 1, 2. 


61 “ 
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REFEREE. 

1. The filing by a referee of his findings and decisions does not become 
operative for the purposes of execution or appeal until after no- 
tice thereof to the parties. Such decision does not become a 
** final judgment” until the expiration of ten days from the giy- 
ing of notice, when no motion is made for a new trial, rehearing, 
in arrest, &c. ; and when such motion is made the judgment does 
not become final until the motion is denied, and the time for ap- 
pealing begins to run from the filing of the decision in writing, 
denying the motion for a new trial. Chap. 3122, Act of 1879, 
Digest, page 858. Stewart vs. Mathews, 752. 

2. Where a cause is tried before a practicing attorney, as a referee, 
who has kept a complete record of the proceedings, including the 
the testimony, his rulings, exceptions thereto duly attested, filed 
with the pleadings and papers in the case, the same will be con- 
sidered on appeal as a bill of exceptions. Jd. 

REFORMATION OF INSTRUMENTS. See “quity and Equitable Ju- 

risdiction, 1; Practice (Equity), 12. 

REHEARING. See Appeals, 11. 

REMAINDERS. 

1. Where an estate is conveyed to A for life with remainder to B, 
B’s remainder in fee passes from the grantor to B at the same 
time as the life estate of A in possession. Nosubsequent deed from 
the grantor can divest B of his estate in remainder, nor in any 
manner limit or quality it. Aingsley vs. Broward et als., 722. 

2. A limitation of an estate to illegitimate children of the grantee 
thereafter to be begotten is void as against good morals and 
public policy. Jd. 

3. Where a deed conveys real property in trust to Flora for life, re- 
mainder to Charles her illegitimate son, his heirs and assigns, 
and provides that in case Charles dies without issue, then to any 
other ‘* quarteroon children”’ Flora may have (not yet begotten), 
and their heirs and assigns: *‘ but in case Flora should die with- 
out leaving issue of such description, then the trustees to hold 
the property to and for the use of her heirs and assigns forever ,”’ 
it is held, that in law the ‘‘issue’’ of Flora means legitimate 
children, and that after-born illegitimate children do not take 
under such deed; and Charles dying without issue and after- 
wards Flora dying without legitimate issue, she having assigned 
and conveyed the property after the death of Charles, her grantee 
holds as against her heirs. Td. 

RES ADJUDICAPBA. See County Site, 2,4; Decrees and Judgments, 

1, 9, 10, 11, 12, 18. 
1. This court in the case of Gonzalez vs. Sullivan held that the ex- 
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RES ADJUDICATA—( Continued.) 
emption of the railroad and its appurtenances extending from Pen- 
sacola to the northern boundary line of Florida, in the direction 
of Montgomery, Alabama, was exempt from taxation in the 
hands of parties who derived it by a succession of transfers from 
the corporation originally owning the road. This upon the ground 
that the exemption attached to the rem, and was nota personal 
privilege or immunity restricted in its operation to the corpora- 
tion owning the road at the time the exemption attached. Since 
that decision the Supreme Court of the United States in deciding 
the case of Wilson vs. Gaines, 103 U. §., 417, has expressed views 
which we cannot say with absolute certainty will not, when ap- 
plied to the facts existing here, result in restricting the operation 
of the immunity to the corporation owning the road when it was 
granted. As under the Constitution of the United States mat- 
ters concerning the obligation of contracts are appropriately the 
subject of final determination by the Federal Courts, and to the 
rules announced by it upon this subject the State Courts should 
render a cheerful obedience, and as under the peculiar legislation 
of Congress the decision of this court must be in favor of the 
validity of the statute of the State in order to give jurisdiction to 
the Supreme Court of the United States, it is the duty of the 
State court in cases of doubt resulting from antecedent decisions 
of the Supreme Court of the United States in reference to like 
subjects maiter to act in such manner as to give the Supreme 
Court of the United States jurisdiction, Thisin a matter of im- 
portant public concern in which the other departments of the 
government have differed with this court in itsconclusions. Lov- 
isville and Nashville Railroad Company vs. Palmes, 231. 
RIPARIAN RIGHTS. See Jnjunctions, 1, 2, 3, 4. 

1. Under the legislation of this State the title to the submerged soil 
from the channe! to the shore is in such riparian proprietor as is 
contemplated by the act of December 27, 1856. That act to 
constitute riparian proprietorship requires a water boundary ; 
and an allegation by plaintiff that the party through whom 
he claims title owned and possessed parcels of land ‘ lying on 
the bay,’ and that such party had been for thirty years in quiet 
possession aud enjoyment of all the rights of a riparian proprie- 
tor, does not constitute a sufficient allegation of riparian propri- 
etorship. ‘* Lying upon the bay ”’ does not necessarily constitute 
a water boundary, and the exercise of the rights of a riparian 
owner does not necessarily make him such owner. Where plain- 
tiff seeks extraordinary relief by injunction on the ground of a 
particular title, his allegations must be clear and precise as to 
such title. Sullivan vs. Moreno, 200. 
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RIPARIAN RIGHTS—( Continued.) 


2. 


Simple occupancy and possession of part of the soil between the 
line of ordinary high tides and the edge of the channel in the navi- 
gable waters of a bay do not give a right to redress injuries to 
rights of owners of other portions of this soil not thus occupied. 
This action is for the true owners of that soil. Quere: Whether 
since the act of 1856, as between grantor and grantee, a simple 
riparian boundary, as contemplated by the act of 1856, operates 
by legal presumption to carry the right to the soil to the edge of 
the channel. Jd. 


. The right of free passage in or the navigation of the waters of a 


port is subordinate to the general commercial interests of such 
port, and when there is a conflict navigation must yield to com- 
merce. The power of passage upon or navigation of such wa- 
ters may be destroyed by filling the space before that time occu- 
pied by water with material necessary or proper to be used in the 
construction of structures beneficial to commerce, and such 
structures are not nuisances, either public or private. Jd. 


. Under the laws of this State, wharves, when constructed by a 


riparian proprietor, are not purprestures, nor are they to be pre- 
sumed to be nuisances as constituting an obstruction to com- 
merce. They are structures authorized by the sovereign and by 
law declared to be beneficial to commerce. So also is the deposit 
of stone or other like material in the waters of a bay from the 
shore line to the channel authorized by law. All this is, how- 
ever, subject to the condition that the wharf constructed or the de- 
posit made is to be for the benefit of the commerce of the port. 
Id. 


. Plaintiff's alleging obstruction to navigation by the construction 


of a wharf or the deposit of sand in navigable waters of a bay 
does not make a case of nuisance. Being authorized by law the 
presumption is that this is for the benefit of commerce, and he 
should state facts showing the contrary. What is authorized 
by law cannot be held to be a nuisance upon the assumption that 
a condition upon which the authority is exercised has not been 
complied with. From the general allegation that a wharf is be- 
ing constructed in navigable waters, the presumption is that 
such wharf will be beneficial to commerce andis not injurious to 
commerce or a nuisance. Jd. 


RULES OF COURT. See Appeals, 20; Decrees und Judgments, 16. 
SALES. See Administrators and Exrecutors, 9; Lands, 1, 2, 3, 4, 5, 6, 


7, 8, 9, 10,11; Vendor and Purchaser. 














INDEX. 951 


SET OFF. 


a. 


Administrators loan funds, assets of the estate they represent. 
In a suit by them in their represetative capacity as administra- 
tors to recover the money the defendant cannot set off the value 
of his services rendered the estate at the request of the adminis- 
trators. Unless specially authorized by law the administrators 
can make no new contract binding the estate. The remedy of 
the party contracting with them is personal against them and the 
judgment in such a suit is to be satisfied de bonis propriis. 
L’ Engle vs. L’ Engle & Hartridge, Administrators, 714. 


SPECIFIC PERFORMANCE. See Lands, 7; Vendor and Purchaser, 


1, 2, 3, 4, 5, 7, 8, 9. 


STATES. See Boundaries. 
STATUTE OF FRAUDS. See Forcible Entry and Unlawful Detainer, 


1; Lands, 2, 7; Specifie Performance, 1; Vendor and Purchaser, 9. 


STATUTE OF LIMITATIONS. See Administrators and Hxecutors, 3. 
STATUTES AND STATUTORY CONSTRUCTION. See Appeals, 


~ 


1; Constitutional Law, 1, 5; Criminal Law, 6, 7; Deeds, 3; 
Evidence and Witnesses, 1, 2; Homestead and Exemptions, 2, 3, 
4; Municipal Corporations, 1, 5, 6,7; Taxes and Tax Titles, 5. 


. The limitation upon the power of the Legislature embraced in 


Section 2, Article 13, of the Constitution of 1839 prohibiting the 
amendment of any act of incorporation, unless after three months 
public notice given of intended application therefor, did not con- 
trol the Legislature in discharging its duty in the matter of legis- 
lation concerning roads belonging to the constitutional system 
of internal improvements, which it was the duty of the Legisla- 
ture to create and encourage undér Section 2, Article 11, of the 
Constitution. Louisville and Nashville Railroad Company vs. 
Palmes, 231. 


. Ifa law creating a criminal offence is repealed, such repealing law 


containing no saving clause preventing the operation of the re- 
peal as to causes then pending, or continuing the repealed law in 
force as to pending prosecutions, or violations of the then existing 
law, after the repealing law takes effect no further proceedings 
can be taken under the law so repealed to enforce the punish- 
ment. Higginbotham vs. State, 557. 


. This rule applies to proceedings upon appeal in the appellate 


court, as well as to the court having original jurisdiction of the 
offence, and as well when the repeal of the law touk effect after 
the removal of the cause to the appellate court, as before. Jd. 


. The act of March 3, 1883, relating to granting licenses for the sale 


of intoxicating liquors, so far as it requires that an applicant for 
a license shall produce to the Board of County Commissioners 


~ 










































952 INDEX. 


STATUTES AND STATUTORY CONSTRUCTION—( Continued.) 
an application signed by a majority of the registered voters in 
the election district in which he desires the privilege to sell, and 
otherwise comply with the terms prescribed, is a valid act, not 
repugnant to the Constitution of this State or of the United 
States. State ex rel. vs. Brown, 563. 

5. The fifth and sixth sections of the act, which seek to invest the 
Board of County Commissioners with judicial power to hear, 
try and determine a complaint against the holder of a license, : 
and to impose a penalty by revoking the license, are void, as they 
create a court not authorized by the Constitution. Jd. 

6. An act may be void in part without affecting other parts of it, if 
that which remains is capable of being executed in accordance 
with the purposes of the Legislature wholly independent of that 
which is rejected. Id. 

7. Where a section of a law is amended by an enactment that it 
‘*shall read as follows,’’ the amendment desired following, the 
substituted section becomes, for all purposes in the future, the 
the named section of the original act, and a subsequent amend- 
ment of the same section of the original act by an enactment that 
it shall ‘‘read as follows,’’ the amendment desired following, 
operates to repeal all of the section amended which is not em- 
braced in the amendment. Basnett vs. City of Jacksonville, 664. 


STATUTES CONSTRUED AND REFERRED TO. See Garnish- 


ment, 
ADMINISTRATORS, EXECUTORS AND ESTATES. 


Costs. McClellan’s Digest, 84, Section 24. 
Cooper vs. Livingston, 684. 
Compensation of. McClellan's Digest, 98, Section 78. 
Shepard's Heirs vs. Shepard's Administrator, 300. 
Interest. MeClellan’s Digest 95, Section 63. 
Shepard's Heirs vs. Shepard’s Administrators, 300. 
Sale of Personal Property. McClellan’s Digest 85, Section 34. 
Shepard’s Heirs vs. Shepard’s Administrators, 300. 


APPEALS. 
Bond and Security for Costs—when not Required in Equity Suits. 


Smith vs. Curtis, 786. 
Supersedeas. McClellan's Digest. 167, Section 1; 840, Section 3. 
McGill vs. Me Gill, 341. 
Time for Taking, Sections 3, 4, Act February 10, 1832, Duval’s 
Compilation, 108, &c. 
Randall et al. vs. Jacksonville Street Railroad Company, 409. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
BounDARY BETWEEN FLORIDA AND GEORGIA. 
Statutes of Florida and Georgia, and United States, Relating to. 
Groover vs. Coffee, 61. 


Common Law. 
Act Adopting. Thompson’s Digest, 489, Section 1. 
Bell ex parte, 608. 
County SITEs. 
Act (General) for Location of, MeClellan’s Digest, 321. 
State ex rel. vs. Commissioners Sumter County, 518. 
Act (Special) as to Sumter County. 
State ex rel. vs. Commissioners Sumter County, 518. 


CRIMES AND CRIMINAL Law. See Repeals. 


LARCENY. 


Act February 10, 1832, Section 7, Thompson’s Digest, 491. 
Chapter 1693, McClellan’s Digest, 388, Section 1. 


Bell ex-parte, 608. ' 
STATEMENT, BY ACCUSED, UNDER OATH. 
McClellan’s Digest, 519, Section 29. 
Higginbotham vs. State, 557. 
Deeps. See Husband and Wife. 


Attestation of and Witnesses to. 
McClellan’s Digest, 214, Section 1. 


Hogans vs. Carruth, 84. ‘ 
Divorce. 


‘*‘ Habitual Intemperance ’’ as Ground of. 
McClellan’s Digest 473, Section 7. 


McGill vs. Me Gill, 341. 
Dower. 
Time for Electing. McClellan’s Digest, 475, Section 1. | 
Wilson vs. Fridenburg, 461. ' 
EVIDENCE AND WITNESSES. See Deeds. 


Copy of Record of Deed not Evidence. , 
McClellan’s Digest, 514, Section 8. i 


Skinner vs. Pinney, 42. 


Certificate of Commissioner of Lands and Immigration, as to sale 
of land, not evidence. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
McClellan’s Digest, 515, Sections 10, 11. 


Transactions, &c., with Deceased Persons. 
McClellan’s Digest, 318, Section 24. 


FoRcIBLE ENTRY AND UNLAWFUL DETAINER. 


FREE DEALER. See Married Women. 


GARNISHMENT. 


Does not Lie Against Executor for Legacy. 
McClellan’s Digest, 547. 


HOMESTEAD AND EXEMPTIONS. 
McClellan’s Digest, 531, Section 11. 


HvusBAND AND WIFE. See Divorce. 


Joining of Husband in Deed of Wife. 


Rents of Wife’s Separate Property During Coverture. 
MecClellan’s Digest, 575, Section 5. 
McGill vs. Me Gill, 341. 
INJUNCTION. 
McClellan’s Digest, 158, Section 19. 


INTERNAL IMPROVEMENT Act. 
Chapters 610 and 734, (A. D. 1855.) 


JUSTICE OF PEACE. 
Chapter 2040, Section 62, (A. D. 1875.) 


LEGAL ADVERTISEMENTS. 
Chapter 1700, (A. D. 1869), repealing law as to. 
State ex rel. vs. Commissioners Sumter County, 518. 


INDEX. 


Groover vs. Coffee, 61. 


Stewart vs. Stewart, 846. 


McLean vs. Spratt, 97. 
. Greeley vs. Spratt, 644. 


Post & Hobby vs. Love, 634. 


Drucker vs. Rosenstein, 191. 


Evans et al. vs. Summerlin, 858. 


Sullivan vs. Moreno, 200. 


Palmes vs. Louisville and Nashville Railroad Company, 231. 


State ex rel. vs. Baker, 19. 
State ex rel. vs. Vann, 29. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
LirE INSURANCE. 
McClellan’s Digest, 534, Section 22. 
Pace vs. Pace, 438. 
Liquor Law. 
License by County Commissioners, Chapter 3416, (1883.) 
State ex rel. vs. Brown, 563. 
MARRIED WOMEN. See Husband and Wife. 
Free Dealers, McClellan’s Digest, 713. 
Martinez et al. vs. Ward, 175. 
MunIcIPpAL CORPORATIONS. See Repeails. 
Liability for Damages, Bridges, &c. 
McClellan’s Digest, 247. 
City of Jacksonville vs. Drew, 106. 
Opening Streets; Section 12, Chapter 1688, (A. D. 1869) ; Sec- 
tion 2, Chapter 3024, (A. D. 1877.) 
Edgerton vs. Green Cove Springs, 140. 
PLEADING AND PRACTICE. See Appeals, Referee. 
Appearance. 
McClellan’s Digest, 822, Section 37. 
Russ vs. Gilbert et ua., 54. 
Judgment on Demurrer ; Chapter 1938, Section 9. 
L’ Engle vs. L’ Engle & Hartridge, 714. 
RAILROADS. t 
General Law as to Railroads. 
McClellan’s Digest, 272, et seq. 
Gainesville, Ocala and Charlotte Harbor Railroad Company. 
McClellan’s Digest, 1018. 
Brown vs. Florida Southern Railroad Company, 472. 
REFEREE. 
Trials, &c., before ; McClellan’s Digest, 857. 
Stewart vs. Mathews, 752. 
REPEALS. 
Effect of, on Criminal Prosecution. 


Chapters 1637, Sub-Chapter III, Section 37, (A. D. 1868) 3275, 
(A. D. 1881.) 


Higginbotham vs. State, 557. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
Municipal Tax Levy Provisions. 
Chapter 1688, Section 23, (1869); Chapter 3024, Section 8, (A, 
D. 1877) ; Chapter 151, Section 4. 
Basnett vs. City of Jacksonville, 664. 


RIPARIAN RIGHTS. 
McClellan’s Digest, 689-90. 
Sullivan vs. Moreno, 200. 


STATEMENT BY ACCUSED. See Crimes, &c. 


TaxEs AND Tax TITLEs. See Repeals. 
Chapter 3221, Section 2, (A. D. 1881.) 
State ex rel. vs. Commissioners Jackson County, 17. 
Revenue Act of 1879, Chapter 3099. 
Palmes vs. Louisville and Nashville Railroad Company, 231. 


Act for Adjudging Assessments of Taxes Illegal, Chapter 151, 
Section 4. 
Basnett vs. City of Jacksonville, 664. 


Writ oF ERROR. 
Time of issuing, &c. ; McClellan's Digest, 848. 
STOCK. See Corporations. 
SUPERSEDEAS. See Appeals, 9. 
TAXES AND TAX TITLES. 

1. A judgment against a county, recovered upon county warrants, 
establishes the liability of the county, and that the indebtedness 
was created for county purposes. It is, therefore, the duty of 
the County Commissioners to provide for the payment of the 
judgment by levying a tax upon the taxable property of the 
county : and it appearing by the return of the County Commis- 
sioners to an alternative writ of mandamus, that they are author- 
ized to raise by tax for county purposes a sum sufficient to pay 
the judgment, a peremptory writ is awarded directing them to do 
so. State ex rel. vs. Commissioners of Jackson county, 17. 

2. This court in the case of Gonzalez vs. Sullivan held that the ex- 
emption of the railroad and its appurtenances extending from 
Pensacola to the nothern boundary line of Florida, in the direc- 
tion of Montgomery, Alabama, was exempt from taxation in the 
hands of parties who derived it bya succession of transfers from 
the corporation originally owning the road. This upon the 
ground that the exemption attached to the rem, and was nota 

personal privilege or immunity restricted in its operation to the 
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corporation owning the road at the time the exemption attached. 
Since that decision the Supreme Court of the United States in de- 
ciding the case of Wilson vs. Gaines, 103 U. S., 417, has expressed 
views which we cannot say with absolute certainty will not, when 
applied to facts existing here, result in restricting the operation 
of the immunity to the corporation owning the road when it was 
granted. As under the Constitution of the United States mat- 
ters concerning the obligation of contracts are appropriately the 
subject of final determination by the Federal courts, and to the 
rules announced by it upon this subject the State courts should 
render a cheerful obedience, and as under the peculiar legislation 
of Congress the decision of this court must be in favor of the 
validity of the statute of the State in order to give jurisdiction to 
the Supreme Court of the United States, it is the duty of the 
State court in cases of doubt resulting from antecedent decisions 
of the Supreme Court of the United States in reference to like 
subjects matter to.act in such manner as to give the Supreme 
Court of the United States jurisdiction. This in a matter of 
important public concern in which the other departments of the 
government have differed with this court in itsconclusions. Low- 
isville and Nashville Ruilroad Company vs. Palmes, 231. 


3. The 18th section of the Internal Improvement Law granting im- 





munity from taxation to the roads embraced in the Internal Im- 
provement System of this State was not in conflict with the Con- 
stitution in force at the time of the passage of the Internal Im 
provement Law. Jd. 


. A tax sale at which the owner of the land, or another person at 
the request of the owner, whose duty it was to pay the taxes, 
bids in the property and afterwards obtains a tax deed under 
such sale, amounts only to the payment and satisfaction of the 
tax, and confers no new title upon such purchaser. Prtiy vs. 
Mays et als., 652. 

. Under Section 4, Chapter 151, Laws, authorizing a judgment de- 
claring an assessment not lawfully made, the judgment to be en- 
tered is an unqualified judgment ; and wherea part of the assess- 
ment is illegal and a part legal, the general judgment is that the 
assessment is not lawfully made. It cannot be that a part is law- 
ful and a part is illegal. Basnett vs. City of Jacksonville, 664. 


TIMBER. See Land, 1, 2, 3, 4,5; Trespass. 
TORTS. See Damages ; Municipal Corporations ; Trespass. 
TRESPASS. See Land ; Injunction, 1, 2, 3, 4. 

1. When A trespasses upon land in the possession of B and cuts 





down trees, making them into logs and takes them away from 


~ 
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TRESPASS—( Continued.) 


the land, B may maintain an action of trover for the conversion 
of the logs. Skinner vs. Pinney, 42. 


19. 


A trespasser acquires no property in such logs by having be- 

stowed his labor upon them, though their value is enhanced by 
the labor. Jd. 

3. The measure of damages in an action of trover for logs taken 
from land in the plaintiffs possession is the value of the logs at 
the time and place of conversion with interest. The conversion 
is complete when the logs are taken away from the premises. Jd, 
4. Proof of possession of land by the plaintiff is sufficient to enable 

him to maintain trover for logs taken from the land. Jd, 

5. A defendant in trover cannot set up title to the property ina 
third person, unless he connects himself in some manner with that 
title. id. 

TRIAL DE NOVO. See Appeals, 3. 

TROVER. See Zvidence and Witnesses, 14; Trespass, 4, 5. 

TRUSTS AND TRUSTEES. See Administrators and Executors, 1, 2, 

3; Remainders, 3. 

1. The removal of the ** Trustees of the St. Johns Colony” by the 
order of the Circuit Judge, and the appointment of other per- 
sons as such Trustees, does not per se operate to remove the same 
persons from the position of ‘‘ Trustees of the St. Johns Co-ope- 
rative Colony,’’ nor to divest them of the legal title to the prop- 
erty of the latter. Shalley vs. Spillman et al., 500. 

TRUSTEES OF THE INTERNAL IMPROVEMENT FUND. See 

Eridence and Witnesses, 6. 

UNLAWFUL DETAINER. See Forvible Entry, &c. 

USE AND OCCUPATION. See Vendor and Purchaser, 2. 

VARIANCE. See Criminal Lau, 12, 13, 

VENDOR AND PURCHASER. See Administrators and Executors, 

22, 23; Forcible Entry and Unlawful Detainer, 1; Lands, 7, 8, 
9. 10, 11. 

1. A bill by a purchaser will not lie to enforce the execution of a 
a parol agreement for the sale of lands where it appears that the 
seller had no title, legal or equitable. The remedy is by a suit 
at law to recover the consideration paid or damages. Williams vs. 

Mansell, 546. 

2. Where, under a contract for the sale of land, the purchaser enters 
into possession upon payment of five hundred dollars ($500) cash, 
his possession is lawful until the contract is off. Up to that time 

he is not liable for use and occupation to his vendor. Where, 
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VENDOR AND PURCHASER—( Continued.) 


however, such purchaser declines to take such title as the vendor 
has, and the time for perfecting title as agreed upon in the con- 
tract has expired, and the contract cannot be performed for want 
of good title, and the purchaser declines to take such title as the 
vendor has, the purchaser must yield possession. If he does not, 
ejectment by the vendor will lie, and that without a return of the 
cash payment or a notice to quit. Knox, Commissioner, vs. 
Spratt et al., 817 

Where the case made by the bill of the purchaser against the ven- 
dor for specific peformance shows that the vendor cannot make a 
good title, and the purchaser does not ask to have decree for such 
title as the vendor may have, but only for a good title, specific 
performance not being in the power of the vendor, the court will 
not decree it. Id. 

Where the primary equity and relief sought by the purchaser is 
the performance of the contract of sale by which the purchaser is 
entitled to a good title from the vendor, the granting of an in- 
junction restraining an action of ejectment by vendor against the 
purchaser or his tenant in possession, isdependent upon the right 
to specific performance of the contract. If this, the primary 
equity claimed, does not exist, an injunction should not be 
granted in aid of it,.and if granted should be dissolved upon mo- 
tion. Jd. 

If the vendor is in a situation to obtain a title, is in such a situa- 
tion that it is only necessary, for instance, to demand a deed after 
having paid the purchase-money at an administrator’s sale of the 
subject of the contract of sale between him and the purchaser, or 
to do like acts clearly within his power and thus acquire a title, 
a court of equity will retain the bill, will require him to per- 
form such acts, and will thereupon decree performance of the con- 
tract. Jd. 

A conveyance to a grantor subsequent to his deed to another, con- 
veying with warranty, inures to the benetit of his grantee. The 
grantor’s deed of warranty operates as a covenant real running 
with the land. /d, 

A highest bidder at a sale of land by a commissioner appointed 
by the County Court upon the petition of an administrator to 
sell the lands of an estate to pay debts, the bid of such bidde1 
having been simply reported to the court, acquires no interest in 
the land, and there is no contract of sale which can be enforced 
until confirmation of the sale by the court. By his bid he sim- 
ply becomes a party to and can be heard in the subsequent pro- 
ceedings. fi. 
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VENDOR AND PURCHASER—( Continued.) 

8. Where such bidder is a-person named as creditor in the schedule 
of debts, and there has been an antecedent assignment of the 
debt, the assignee is not responsible for the bid. The assignee’s 
interest is restricted to the application of the purchase-money to 
his debt. He acquires no interest or title in the land sold, nor 
has the agent of said assignee, independent of any other author- 
ity from the assignor, a right to act as agent of the assignor in 
making a bid. Td. 

9. A bill toenforce specific performance of a written contract for 
the sale of land which does not describe or in any manner identify 
the land to be conveyed, otherwise than near ** Kissimmee City, 
in Orange county, to be selected by his (purchaser’s) agent,” 
cannot be sustained. Parol evidence cannot be admitted to sup- 
ply a description of land not identified in the writing. Putrick 
vs. Sevrs, 856. 


VENUE. See Criminal Law, 11, 15, 16. 


WAIVER. See Practice (Lav), 2. 

WHARVES. See Riparian Rights, 3, 4, 5. 

WIDOW. See Dower ; Homestead and Exemptions, 5, 6, 7, 8. 
WILLS. See Purties (in Equity), 4, 5, 6; Practice (Aquity), 11. 

1. Where by a will two persons are named as executors, and the pro- 
bate record shows that one of them refused to qualify, letters 
testamentary may be issued to the other as sole executor, and a 
deed executed by him as such, pursuant to a power contained in 
the will, carries the title. Stexart vs. Mathews, 752. 

2. A will authorized the executors to sell at public or private sale 
‘all my lauds on Orange lake, in Marion county, known as the 
McCormick plantation. Proof that a certain lot was occupied, 
fenced and used by McCormick, the decedent, in connection with 
other land adjoining, lying on Orange lake, and on which he re- 
sided, is competent to show whether the lot was considered by 
him to be a part of his plantation and which he intended should 
be sold. Ad. 

3. A conveyance by an executer under a power of sale contained in 
a will, to a purchaser for a valuable consideration, is good 
against a former grantee whose deed was not recorded and who 


was not in possession, the purchaser having no actual or con- 
structive notice of the former deed or of any claim of right under 
it. Jd. 

WRIT OF ASSISTANCE. See Mortguge. 2. 
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WRIT OF ERROR. See Appeals, 4, 21; Rehearing. 

i. Twenty-five days must intervene between the issuing of a writ of 
error and the first day of the term of the Supreme Court to which 
it is returnable. Wheresuch time did not intervene between the 
date the writ was issued and the’ first day of the term, and the 
scire facias ad audiendum errores was not served twenty-five days 
‘* previous to the first day of the term of the Supreme Court ”’ 


to which it is returnable, the writ must be dismissed for want of 
conformity to the statutory requirements. Driggs vs. Higgins, 
103. 


2. A writ of error returnable to a day to which such writs are not 
returnable by law cannot be amended by inserting a day to 
which it should have been returnable, such day being now 
passed, and a service to it being impossible. In such case where 
there is not a voluntary appearance the writ must be dismissed. 

Td. 








